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THE debate about death penalty is one
of the endless debates of modern times.
That it is endless is understandable, for
there is death at both ends of the argument:
the one who is to be k i l led at the hands
of justice has himself k i l led, usually at
the i r r i g a t i o n of his own sense of justice,
or (more commonly), injustice. And so
every argument about the preciosness,
the sacredness or the merely secular right
to life can be answered wi th equal force
from the other end. Small wonder then
that the argument goes in circles. There
are those like V R Krishna Iyer who lakes
the consistent stand that all life is precious
and nobody - nobody at all - has the right
to take life, l ie bases his stand as an
abolitionist on this argument (among
others). The anti-abolitionist may argue
that notwithstanding the consistency of
this position, while the state may wel l
heed its reason and desist from hanging
murderers, citizens are unl ikely to give
up k i l l i ng , and Krishna Iyer's pleas are
not going to stop them. So may not the
state hang a few of them to deter a few
others from k i l l ing, and thereby save some
lives - precious lives - in the aggregate?

Not that Krishna Iyer has no other
arguments left, but he would have to leave
the terrain of preciousness of life to con-
tinue the debate. Preciousness (spiritual
or secular) of life is a meaningful moral
value, but it is an inadequate ground for
d is t ingu ish ing the two ends of the
argument about capital punishment. The
efficacy of execution as a form of pun-
ishment then enters the debate. And so
we have arguments about the purpose,

effect or impact of capital punishment as
an act of state. Here the two poles of the
argument are less symmetrical and hence
the debate is more fruit ful. That it is st i l l
inconclusive is a reflection of the fact that
we would rather not punish anybody at
all in the name of justice, for the cruelty
that is inherent in punishment, any
punishment and not just execution, is at
odds wi th the lofty sense conveyed by the
expression Justice, and yet we do realise
that we cannot as yet (perhaps for ever)
do away w i t h soc ia l l y i n f l i c t e d
punishment, even if we feel confident
enough about our civi l isational strength
to rule out private revenge as a legitimate
response to crime, for then the weak
(whether by virtue of social structure or
contingent factors) would be at the mercy
of the strong. Then, where exactly do we
draw the line between just and unjust
punishments? H o w do we ensure a 
c r i t e r i o n o f pun ishment that w i l l
simultaneously be just to the one who has
commi t t ed the c r ime ( for a s ignal
difference between private revenge and
public justice as a response to crime is
that the latter must do justice to both
sides) and yet leave us wi th the confidence
that by its operation it w i l l  ensure that the
weak are safe from the depradations of
the strong (which is the only rationale -
and real one - for the existence of a public
justice system)? This is not a very easy
question to answer.

One way out of the dilemma is to reject
the claim of contemporary justice that its
punishments are intended to protect the
weak from the strong. One may argue that

on the contrary the law in contemporary
society ( in its essence) actually protects
the strong from the weak, and that is what
its norms and the punishment it inflicts
upon transgressors of the norms are aimed
at (again, in essence). The primary or
essential function of law and justice, in
such a crit ique, is to protect property and
unequal order from the propertyless and
the oppressed, and not the protection of
the weak from the strong, and hence the
rationale claimed for the punishments the
law infl icts is spurious. This pulls the rug
from under the feet of the criminal justice
system and leaves no basis for the defence
of death penalty, or any penalty for that
matter.

There is undoubtedly a certain force to
this argument, whether or not it can be
established that the primary or essential
role of law and justice is the protection
of the privileged classes from their victims.
That depends on where one locales the
primacy or the essence, and how one
understands those terms. If primacy is
understood in the sense of determination
and is deduced from the a priori theoretical
posit ion that the determinate role of the
law (as a moment or element of the social
superstructure) is the protect ion of
property relations, then evidently so long
as property relations are unequal, the law's
essential function would be the protection
of property from the propertyless. and
any rationale it claims on the ground of
the occasional protection it offers to the
weak from the strong only serves to
legitimate its esentially iniquitous role,
If, on the other hand, primacy or essence
is not unders tood in the sense of
determination but the significance that
law and parameters of justice have (a
significance they share wi th ethical norms
codif ied in rel igion and custom) in the
historical search for norms of human
relations in a humanist paradigm of
history, which search runs through and
is stamped by but not negated or rendered
meaningless by the gamut of unequal
social systems and hierarchical orders that
the history has traversed, then it is doubtful
that the protection of privi lege from those
that lack privilege can be described as the
primary or essential, let alone determinant,
role of law and justice (as wel l as ethics)
in history as we know it, though it is
evidently one significant role they play.
( In speaking of such a search, it must be
added as a matter of caution, for the history
of this century dictates caution in inventing
or discovering supra-human 'agency' in
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and more harsh punishments bending backward to look at evidence 
from the policemen \s point of view and sending more and more 
people to the hangman. It is in this context that the debate on capital 
punishment must be conducted. 



history, that I am not postulating any
larger than life agent called Humanity
that is conducting the search, but only
referring to the empirical fact that actual
humanity - an historical assortment of
actual human beings - has actually been
engaged in such a search, for the reason
of the on to log ica l nature o f human
existence, which forces human beings to
seek out and structure their relations wi th
both nature and each other.)

Fortunately for our argument, it is not
necessary to go through this whole
theoretical debate to settle the issue
whether death penalty is allowable or not.
For that debate must meet the test of
situations where it is the weak who seek
legal protection from the strong, even if
such a situation is regarded as inessential
or accidental to the nature of law, for it
is such situations that provide popular
support to and acceptance of (unless one
takes refuge in the bad o ld habit of
dismissing this as false consciousness)
the harsh punishments the law claims it
has a general r ight (not just in such
situations) to impose. It is not the landless
tribal who trespasses by force on to a 
landlord's land or the oppressed labourer
who ki l ls his oppressor who define the
terms of the legitimacy of the law which
the abolit ionists' argument must take
count of. but the poor old woman who
sleeps perforce outside her hut and suffers
daily nightmares that somebody w i l l  some
day cut her throat for her ear rings (about
40 such poor people were slaughtered by
two pathological ki l lers in Chit toor and
Cuddapah districts of Rayalaseema in the
last few months, and the people are quite
grateful to the police for having caught
them); or the hapless wife of a vicious
husband who can neither run away to her
parents' home and 'become a burden to
them\ nor live in the security that her
husband w i l l  not set her on fire some
demented evening. It does not matter for
the argument for and against death penalty
whether the protection provided by the
law to these women and such other people
is secondary or inessential to the character
and role of law in exploitat ive society, or
- worse st i l l - a mere instrument of
legit imation that helps it to l a w f u l l y '
suppress the propertyless classes al l the
more effectively therefore and thereafter.
Even if it is so, it is the legit imacy claimed
by the law on the basis of this protection
that the abolitonist w i l l have to contend
wi th , for it creates real popular support
for the law 's harshness towards its
transgressors, and it is quite unl ikely that
the bearers of that support w i l l  ever be
convinced that they are vict ims of false

consciousness or uncrit ical submission to
rul ing class hegemony. It is necessary to
add, for the sake of clarity, that it is not
my case that the actual individuals who
have suffered helplessly at the hands of
those more powerful than them w i l l  be
easily convinced about the abolit ionist
argument. Certainly, nobody is ever going
to convince the families of the 40 odd
victims of the pathological ki l lers referred
to above that the duo should not be hanged
That is indeed the strongest point in the
logical armoury of the anti-abolitionist:
that all the piety of humanism w i l l not
convince the v ic t im of a crime that the
criminal should be treated humanely, I am
only saying that the abolit ionist argument
should contend wi th the overall climate
of support such a role played by the law
and its system of justice generates in
social consciousness to realistically argue
against capital punishment. The task is
not easy, but it is not impossible either.

The radical critic of the law can then
of course withdraw from the debate about
norms of just punishment, either on the
(currently rather fashionable) ground that
one's intellectual vocation is confined to
the subversion of ideas that can be
subvened (such as the claim of the law
that its raison d'etre is the protection of
the weak from the strong), beyond which
one has no interest in arguing out matters
to the end; or the (more tradit ionally
radical) ground that one grants the wor ld
around none of the permanence or
endurance that makes it obligatory to carry
on a dialogue to the end, but rather views
it as a hostile object to be transcended,
wi th which one indulges in a dialogue
only to the extent necessary for one's
hegemonic purposes, which praxis allows
one to exit any argument at any point on
the ground of the incurable i l legit imacy
of the interlocutor. The first attitude results
in the drying up of the argument after
having made one (important) point, The
second shifts the argument to a pol i t ical
terrain: this state, this class state, or
brahminical state, or whatever, has no
moral legitimacy to hang any one (though
why, in that case, it may be presumed to
possess the legitimacy to punish anyone
at al l even other than by hanging, is not
apparent). This wi thdrawal , which is
commonly effected by radical critics in
all spheres of social debate when they are
constrained to enter an area of life not
included in the postulated essence and its
evident consequences, has a further
advantage: after this state's demise, when
the state that truly protects the weak against
the strong as an essential function comes
into being, it can legitimately hang or

otherwise execute not only murderers but
all and sundry, as the People's Republic
of China is merr i ly doing. For we have
never taken a stand on such idealist
grounds as the principle of the matter,
have we?

The debate, if it is to continue as a 
fruitful dialogue, must therefore nece-
ssarily side-step the radical crit ique of the
law (which does not mean that the critique
is totally f lawed, nor that it has no place
at all in the debate) and proceed from the
pr inc ip les that the law has always
attributed to itself: that it lays down and
enforces norms of life that afford standards
of justice in situations of confl ict, so that
the resolution of the conflict may not be
left to the relative strength of the two
sides, which is detrimental to the interests
of the weak. No matter that some of the
norms themselves ( for instance, the
legit imation of property acquired in the
past by whatever means) sanctify the
strength or power of some and the help-
lessness of others, it is this (quite real)
attribute that constitutes the terrain of the
debate. Can such a law sti l l be described
as doing justice when it executes some-
body for a crime, whichever person, for
whatever crime?

There is one easy way of avoiding a 
detailed discussion of this rather dif f icult
question. Bar r ing some of the more
benighted among the countries that believe
they are Islamic, and China which believes
it is a People's Republic, no country in
the wor ld ( including India) enforces the
death penalty all that frequently. Only a 
fraction of I per cent of the cases of
murder registered in our police stations
end at the hangman's noose, and nobody
(barring the more nasty among policemen)
seems to be greatly perturbed, Much the
same is true of most of the countries that
stil l enforce capital punishment. What,
then, is the great rationale of carrying on
wi th this vestigial relic of o ld times? W i l l
it make al l that much difference, for
deterrence or whatever, i f even this
fraction of I per cent are not hanged? If ,
as the Supreme Court of India has said,
death penalty is to be awarded in only the
rarest of rare cases, does it matter much
if it is never awarded at all? If rarest of
rare, then why not never? Why not bury
once for all this penalty that has shrivelled
to the point of almost withering away?

T h i s may be countered w i t h the
question: if the death penalty is so rarely
used, then why are the abolitionists so
worried? Why demand the abolit ion of a 
punishment that is admittedly rarely
given? One straight answer is that the
death penalty may be a rarity, but for the
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person who is executed, his life is al l . For
that life, it is the totality that is lost, and
not a fraction of the I per cent of lives
that could have been lost. A more poignant
argument is that though rare, the death
penalty is not awarded evenhandedly. It
is not that everyone who has committed
a murder stands equally that fraction of
I per cent chance of being hanged. No,
It is the socially weak, the marginalised,
the pol i t ical ly ostracised, invariably, that
cl imb the gallows. This is not to say that
all such murder case convicts are hanged,
but most of those that are hanged belong
to these social,'political categories, Nor is
it my case that the crime for which they
are hanged is necessarily inspired by a 
righteous cause or a just grievance, as was
the case w i th Bhoomaiah and Kishta
Gowd, the naxalite peasants of Andhra
Pradesh, who were hanged more than two
decades ago. It may or may not be so in
a given case. Even when it is not just, it
is they and not others who have committed
equally unjust crimes that are more l ikely
to be hanged.

For justice to work through to the point
of the hangman's noose, a case must be
t ru ly and p r o p e r l y reg is tered, an
investigation must be done honestly and
unhindered, evidence must be tendered
fearlessly by the witnesses' and the judge
must feel that the cr ime was tota l ly
unconscionable in terms o f in tent ,
planning and execution. There are many
who are favourably placed on all these
counts. Only those who are not stand a 
chance of getting hanged. The socially,
economically and pol i t ical ly powerful
have a good chance of obstructing or
bending to their advantage the first three
phases of the process of justice. A di luted
first information report, an incompetent
or deliberately fouled up investigation,
the purchase or threatening of witnesses,
works the necessary magic. Where all
these fai l , as they sometimes w i l l  fa i l , the
ideology of established hierarchies of
power works to their advantage: si nee the
consequences of entrenched and accepted
power appear as natural as a thunderstorm
on a cyclonic evening, no judge wou ld
normally regard such crimes as being
unnatural or unacceptable to the point of
wanting to award a sentence of execution,
and those that possess such power are
rarely hanged. (Th is is apart f rom
conscious part isanhip and possible
corruption on the part of the judge,) Indian
law, as said above, now says that death
sentence must be awarded only in the
rarest of rare cases. The rareness is
supposed to refer to the cruelly and
inhuman i t y in intent , p lanning and

execution of the crime. Whi le there is no
doubt an objective dimension to this notion
of rareness, nevertheless' how cruel and
how inhuman an act is taken to be is not
w i t h o u t i ts soc ia l o r i d e o l o g i c a l
dimension. Would something that happens
r o u t i n e l y , as a seeming ly na tu ra l
consequence of the way we human beings
(supposedly) are, or as a structural
consequence of the way things are in
society, ever appear as rare in its cruelly,
on par w i t h something that happens
exceptionally in the given notion of human
normality and the given social structure?
Even if, other things being the same, the
objective cruelty is the same? In other
words, there is a point at which the rareness
shifts from the objectively gauged cruelty
or barbarity of the deed to its social,'
ideological rareness, the latter reinforcing
the former, and more importantly, the
lack of rareness in the social,' ideological
sense reinforcing the feeling that the
degree of cruelty is not very rare after al l ,
and therefore nobody need be hanged for
the crime, This is a very real reason for
being worried about the presence of death
sentence on the statute book, even if,
whether because of legal or j ud ic ia l
restraint, it is imposed only rarely, Today's
revived discussion of the death penalty
in India owes itself to two cases; one, the
two da l i t s lum-dwel le rs o f A n d h r a
Pradesh, Cha lapa t i Rao and
Vijayavardhana Rao, who were very
nearly hanged, and two, the 26 Tami l
partisans of Sri Lanka's Eclam movement,
hal f of them Jaffna T a m i l act iv ists/
supporters of the much vi l lainised L T T E
and the other half their Indian Tami l
supporters, who are as of now wait ing in
the death cell for having blown up Rajiv
Gandhi and about a dozen others to death.
Whatever the rights or wrongs of their
crime (there is no cause for defending
their crimes in toto, though there is much
that calls for understanding), the first two
are outcastes of Hindu society and the
second 26 arc outcastes of lndian poli t ics,
by the consensus of India's rul ing and
oppositional politicians. As Indian society
becomes more and more into lerant ,
espec ia l l y pos t -Bab r i m a s j i d , the
poss ib i l i t y of more such outcastes
cl imbing the gallows is on the increase,
and that should be sufficient cause of
concern about the existence of death
penalty in Indian penal law, al l other
arguments against the death penalty apart.

The extent to which social ideology
colours the seriousness or rarity of a crime
is exemplif ied in a classic contrast from
Andhra Pradesh: the attitude of the
sessions court at Guntur as wel l as public

o p i n i o n to the Ka ramchedu and
Chilakaluripet k i l l ings. In the former, an
armed gang of upper caste men, wi th
deliberate intent and motive, chased and
massacred six dalits. In the latter, two
dalit youth made a dangerous attempt at
bus robbery, resulting in the unintended
death of 23 bus passengers. The first,
apart from being an intended and planned
massacre, was also a day l ight event
witnessed by hundreds. The second, apart
from the fact that the perpetrators' motive
was only robbery and not k i l l i ng , was a 
late night event witnessed only by the
confused and half awake victims and
survivors. Both crimes were proved (or
at least so the sessions court thought) by
the evidence that came on record. The
court regarded the first crime as routine
enough to award a sentence of l i fe
imprisonment to five of the accused plus
lesser sentences to about 50 others, and
nobody in society demanded that the
criminals ought to have been hanged-
When, later, the high court acquitted the
whole lot of them, there was no sense of
outrage in society either. What is so
exceptional or rare (let alone rarest of
rare) about caste Hindus massacring dalits
anyway? In the latter case, the ir-
responsible audacity of the would-be bus
robbers (notwithstanding that they had no
intention of k i l l i ng anyone) was regarded
as unconscionable enough to deserve
hanging, and society rose almost as one
to defend the death sentence against the
handful of c i v i l r ights and dalit activists
who pleaded for clemency. When the
clemency was finally granted, there were
outraged comments in the press. It was
repeatedly argued-both inside and outside
the court - that not to hang them would
send a wrong signal to the poor, un-
employed youth of this country, of whom
there are an uncomfortable many, that
they could do anything to earn a l ivel ihood
and get away w i th i t . Evident ly, not
hanging the Karamchedu ki l lers too must
have sent a wrong signal, but that was not
regarded as al l that intolerable, either by
the court or public opin ion As society
becomes more intolerant of the problems
and aspirations of the marginalised social/
pol i t ical groups, one can visualise the
hardening of this k ind of discriminatory
altitude. Is it safe, then, to continue wi th
the death penalty, even if it is imposed
only in the rarest of rare cases?

But granted that groups that are socially
or pol i t ical ly at the margin are more prone
to acts of crime both because of the
tendentious way crime is defined, and
because of the greater pressure of
iniquitous circumstances upon them, it
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may st i l l be pointed out that they do not
always target those who are responsible
for their iniquitous situation but rather
take it out on society in a random manner,
often injur ing equally helpless people.
The ki l lers of Rajiv Gandhi, whatever
their reason for taking revenge upon the
former prime minister of India, also k i l led
a lot of other bystanders. Chalapati Rao
and Vi jayavardhana Rao k i l l e d bus
passengers who were in no way res-
pons ib le for thei r pover ty and un-
employment, much less their status as
dalits in Hindu society. Mus l im youth
who feel they are just i f iably dr iven to
violence by the fast increasing intolerance
of H indu society take revenge wi th their
bombs on train or bus passengers at
random. Thus the argument against death
penalty based on social considerations is
less attractive than it appears at first sight,
for there are (usually) helpless vict ims at
both ends. But it is nevertheless not
rendered inval id, for the two are not
symmetr ical There is either compulsive
or thoughtless violence on one side and
structured in iqui ty and systematic pre-
judice on the other. What this consider-
ation tells us is not that we should be
heedless about the social consequences
of the retention of the death penalty, but
rather that marginalised groups should be
polit ically cautioned against wayward acts
of revenge, and that we should under no
conditions indulge in unthinking g lor i -
fication of all "subaltern' rebell ion, seen
in isolation from surrounding social and
moral conditions, w i th in a binary (elite
vs subaltern) universe.

But ignoring for the moment these social
considerations and reverting to the que-
stion whether the retention of a rarely
imposed death penalty serves any purpose
at al l , it may be argued even if it is imposed
rarely, the very presence of the penalty
w i l l act as a deterrent. The fear should
be there in the heart of every would-be
murderer that he may - jus t may - be
hanged. That, it w i l l probably be said,
w i l l act as sufficient deterrent. To tel l the
truth, it w i l l also afford us the moral
satisfaction that retr ibution is available in
law for the v ic t im ' Punishment is perforce
discussed these day s in terms of deterrence,
both inside the courts and outside, for we
have reached a stage in civ i l isat ion where
one does not in polite talk speak of revenge
as a legitimate response to crime, but a 
stronger motivat ing factor that beats in al l
hearts - j ud i c i a l as wel l as lay - is a desire
for retribution, wh ich is a somewhat in -
offensive sounding substitute for plain
old revenge. The special judge of the
T A D A court at Poonamallee, Chennai,

who sentenced the whole lot of the accused
he tr ied in the Rajiv Gandhi case to death,
explained his decision in the language of
deterrence: that hereafter, no foreign
conspirators or terrorists may use Indian
soi l for their nefarious conspiracies.
Karthikeyan, the C B I chief who prepared
the charge-sheet, is said to have exclaimed
to press persons outside the court that
retribution had been done. Were not the
judge and the policemen really saying the
same thing, though the former put it in
the reasonable sounding language of
deterrence, for deterrence of crime may
be accepted as one of the rational aims of
jud ic ia l punishment, and the other more
popular language of retribution, which is
revenge wi th the subject transferred from
the v ic t im to impersonal morality? Legal
theories of punishment describe deterrence
and retribution as two distinct aims or
modes of understanding of punishment,
but in fact the argument of deterrence
often hides behind it a desire for revenge,
vicarious revenge, wh ich is given a moral
tone by being described as retribution.
We al l feel that the one who has caused
suffering must suffer in equal measure
and only then justice is done. This feeling
is one of the un iversa l of the human
moral sense and lies behind much thinking
about formal or informal punishment. To
the extent that the individual who has
caused the suffering is fu l ly , solely and
consciously responsible (which means,
never at all) for that act, there is nothing
very perverse about this common feeling.
But the question is whether public justice
- justice done in the name of society -
must stop w i th this personalised notion
of just ice, o r incorporate w i t h i n i ts
understanding the not ion of re form
through compassion and mercy taught by
the greatest teachers (religious or secular)
of social ethics, and the considerations
advanced by the more recent analysis of
the social and psychological causation of
crime. The desire for retribution, often
hidden behind the reasonable sounding
language of pun i t i ve deterrence, is
ignorant of both the compassion of the
ancient moral teachers and the modern
sociology of crime.

But since deterrence is the strongest
argument for the retent ion of stringent
punishments, inc lud ing capital punish-
ment, i t w i l l not do to 'deconstruct' i t
to d iscover a desire for re t r ibu t ion
hidden behind it and then proceed to
refute the reasonableness of retr ibut ive
just ice. The argument about retr ibut ion
can come later, but let us deal w i th
deterrence as such, tak ing it at face
value, notwi ths tanding that i ts cold

calculus often hides an irrational passion
for revenge.

DETERRENCE - A VALID END OF JUSTICE

Is deterrence of crime a val id end of
justice, and therefore a val id measure of
punishment? The moment we pose this
question we are confronted wi th a certain
unease, which brings back the radical
crit ique of law into our argument. In
speaking of the legitimacy of deterrence
of crime as an end of the criminal justice
system, we seem to be accepting the
legitimacy of the law's notion of crime
in toto. But there is crime and crime, and
not al l of i t is cr iminal to every v iewpo in t
There is the crime of the landless poor
who trespass on to the land of the rich
who have aquired it (whether lawful ly or
not) other than by the honest sweat of the
b r o w ' There i s the c r ime o f the
systematically oppressed person who
breaks out of the bonds of oppression one
day to do away w i th the oppressor. There
is, on the other hand, the cr ime of
untouchability, rape or dowry k i l l i ng . And
further there is (on the third hand, shall
we say) the crime of a drunken brawl on
a pay day's evening. Wh ich is the crime
whose deterrence one is talking about?
To say that punit ive justice may val id ly
seek to deter rape is alteast a sensible
proposition. To say that it may seek to
deter neighbours from coming to blows
over the disposition of a boundary wal l
makes less sense but st i l l some sense. But
to say that it may seek to deter the poor
from encroaching upon a rich man's estate
even to put up a hut, or a battered wife
from breaking a brick on her husband's
head when he is safely asleep, does not
even seem to make sense as an end of
justice.

One may then make out two lists of
crimes: one which one w i l l  accept as truly
a list of crimes, and w i th reference to
which one w i l l  discuss the question o f
deterrence, and a second which one w i l l
not accept as crimes f)t al), let alone discuss
the merits of deterrent action for pre-
venting them. The dif f icul ty w i th this
strategy lies not only in the obvious fact
that different people, or atleast different
social groups, are bound to have different
l i s ts , thus render ing the no t i on o f
'deterrence of cr ime' impossible to discuss
in concrete terms. More than this is the
d i f f i c u l t y that even w i t h i n a g iven
classification, there are bound to be many
uncertain cases, too many to make it a 
usable classification at a l l . For instance,
let us grant that it is not a crime for a 
landless person to encroach upon a big
estate to put up a hut or to carve out a 
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plot to cultivate. Is it also not a crime to
encroach upon the land of a two-acre
peasant? Or a half-acre peasant? It is not
a crime, let us grant, for a wi fe subjected
to regular beating to poison her husband's
coffee' But what if it is a lesser matter
of marital discord? A n d so on. Anyone
who tries to break up penal law into those
crimes that one w i l l ( from whichever point
of view) definitely accept as crimes, and
those that one definitely w i l l  not, w i l l
discover that there are too many un-
decidable cases to make it a worthwhi le
classification.

But there is an ever greater problem.
Law's universality is a necessary pre-
condit ion for rule of law to be operational
Used. Y o u cannot have a fractured
universality for law and stilt have a society
and state where rule of law prevails. If
each of us is al lowed to pick and choose
that part o f law which we w i l l  accept as
legitimate, w i l l abide by, and expect the
state to force everybody else to abide by,
and if this list (apart from its inevitable
indefiniteness) changes from person to
person (or atleast social group to group)
then no k ind of law-bound society or state
is possible' Why should that worry us, it
w i l l be asked. That should worry us
because a lawless society and state are
most in jur ious to the weak and the
vulnerable. However iniquitous a given
law or legal system may be, there can be
nothing more iniquitous and injurious for
the poor and the weak than a society in
which there is no rule of law at a l l . (One
is not speaking here of small or ethnically
uniform custom-bound communities that
need no law at all). Hence what we require.
in the interests of the poor and the weak,
is not an attitude that rejects the legitimacy
of the law as such, but one that accepts
i t , but without g iv ing up a cri t ical attitude
towards the social content and significance
of the statutes and legal practices that
make up the law. (Ofcourse' if the law
is itself fractured' by denying equality of
al l before itself, and min imum respect for
the person of a l l , then that is no rule of
law at al l , and these considerations do not
apply to such legal systems). It may be
objected that this caveat that one does not
give up a crit ical attitude towards the law
is intended only to salvage one's troubled
conscience and serves no purpose when
the legit imacy of the law as such is
concede'! That is not the case- Indeed this
cr i t ica l att itude is precisely where a 
meaningful radical engagement is taken
up wi th the criminal justice system (whose
legitimacy as such must be conceded a 
priori in the interests of a law-bound
society outside which the poor and the

weak would be helpless). The cri t ical
a t t i t ude w o u l d h e l p t he s t rugg le f o r
sensitising the law to its social context
and content, that is, give it a sense of
social equality over and above the legal
equality and respect for persons that it
must possess to be called law at al l , thereby
pav ing the way for a progress ive
democratization of the law that wou ld
s imu l taneous ly make the law less
oppressive and leave open more freedom
for positive acts of social transformation.
There could wel l be situations where such
transformation wou ld require breaking
wi th the law (not individual laws, whose
infringement is common in any effort at
transformation, but law as such) but that
would only be a temporary interregnum
and even then an extreme choice whose
ineluctabil i ty must be stark enough to
compen sate the i njury that the total fracture
ofruleof lawdoestothe people, especially
the weak and the vulnerable. M o r e
germane to the present discussion is that
accepting the legitimacy of the cr iminal
justice system as such, but maintaining
an attitude of cri t icism towards its social
content, in particular' which act is called
a crime and how much of a crime, helps
one evolve a useful crit ique of the puni-
t ive aspect of the law, including the
meaning and content of often used ex-
pressions such as deterrence and deterrent
punishment.

Let us now get back to the question:
is deterrence of crime (any crime) a val id
end of justice, and therefore a val id norm
of punishment? It is indeed a val id end
of justice, provided it is understood that
it is only one of its ends and not the whole
of i t , and also provided it is understood
that only a part and not the whole of the
burden of deterrence is upon the criminal
justice system. Justice being more than
the prevention of crime, deterrence can
only be one of its tasks. A n d public justice
being justice done in the name of and on
behalf of society, it is society as a whole
that carries the burden of deterring crime,
the cr iminal justice system carrying only
the appropriate part of the burden . A n d
the role of deterrence as a norm of judic ia l
punishment must be located wi th in this
understanding.

As an aim of punishment, the concept
of deterrence is used in three different
senses (even in jud ic ia l pronouncements):
( i) the possibil i ty of punishment acts as
a deterrent to crime; ( i t ) the punishment
deters the cr iminal from repeating the
crime; and ( i i i ) punishment g iven to one
criminal w i l l deter others from committ ing
the crime. Since all three meanings ate
jumbled up and produced as a single

argument in defence of harsh punishment
for heinous crimes, it is necessary to
separate them out. Of the three, only (i)
is val id, and that too w i th in l imits, but
not ( i i ) or ( i i i ) .  T o measure punishment
by the requirement that the criminal should
not repeat the offence is to assume that
circumstances impel l ing the crime are of
no importance and the cr iminal 's w i l l is
a l l . It is indeed close to assuming that
crime springs from a permanent part of
the person's character, wh ich w i l l  repeat
i tself ever and again unless deterred by
vio lent punishment. Even i f there is
something k i n k y about the person's
character, punishment may not be the best
way to ensure that the crime is not repeated.
Towards one who has commit ted an
offence, the proper attitude would be to
seek methods of helping him grow out of
whatever it was that impelled h im to
commit the offence. In other words, an
attitude of reform, not only of the person
but also of his circumstances. Reform of
person is l ike ly to work better w i th crimes
born of perversity of out look than crimes
of passion or want. W i t h crimes of wan t
what needs to be reformed is less the
convict than the conditions of his l i fe. But
perhaps a l i t t le o f both w i l l  be required
in al l cases, for these causes of crime are
dif f icul t to sort out in pure form. However,
reform of person does not mean merely
lecturing or counselling the person. It
would (except in unusual circumstances)
include some punishment which would
entail the convict forgoing something -
freedom, comfort, etc - that is part of
normal l i fe. It may also involve some
positive activity on his part, whether the
k ind of labour that convicts in Indian
prisons undertake or work that has more
of the character of service to other people.
Punishment of some sort is therefore
integral to the process of reform of the
person, to the extent that it is reform of
the person and not of his circumstances
that justice calls for. A n d it is this role
of punishment - the role of rendering the
convict repentant or atleast in a mood to
contemplate h imsel f and his c i rcum-
stances, and therefore amenable to the
process of correction that should determine
its severity, insofar as we are th ink ing of
punishment vis-a-vis one who has already
committed a proven crime. Deterrence in
the sense of ( i i ) is an i l legit imate notion.
Can capital punishment be a possible
punishment f rom this point of view?
Evident ly not, for you don't put anybody
in a repentant of reflecting frame of mind
by chopping his head o f f Exceptionally
pathological cases are best shifted to what
are popularly called 'mental hospitals'.
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The meaning ( i i i ) g iven to deterrence
should not be confused w i t h ( i ) , The latter
simply says that the statutory indication
of punishment is necessary as a deterrent
to crime. The former goes we l l beyond
this, to an impermissible extent. It says
X should be given such a punishment that
Y w i l l be deterred from- commit t ing that
offence in future, whoever that Y may be
and whatever hi& circumstances. That
makes X responsible for not only the
crime he ha ' committed, wh ich is per-
missible provided he is not automatically
saddled wi th the fu l l responsibil ity minus
necessary consideration of the c i rcum-
stances in which he authored the crime,
but also for the crimes unknown others
may commit in the unknowable future.
The only example the law can legitimately
make of one for others is to show that the
punishment that is wri t ten in the statute
book w i l l actually be imposed, i f and
where the culpabi l i ty is established, and
is not merely decorative. But the punish-
ment actually awarded should be strictly
guided by correctional considerations
relevant to that person, and not that of
setting an example' to others. When the

T A D A special judge at Chennai says that
he is sentencing to death all the 26 persons
he has tried so that other such conspirators
may not spi l l blood on Indian soil in the
furtherance of their anti-national designs,
he is using the notion of deterrence in the
impermissible sense of ( i i i ) and not the
permissible ,sense of ( i ) .

If this is clear, then can capital punish-
ment be just i f ied by the role of deterrence
in the sense of (i)? Is death penalty (even
if rarely imposed) a necessary deterrent
for the crime of murder (the only common
crime for which it is imposed in India,'?
We have said earlier that punishment has
a role to play in correction, too. The
possibil ity of punishment also acts as a 
deterrent. Nobody is deterred by the threat
that ' i f you commit a cr ime, you w i l l be
reformed in j a i l ' . The punishment part of
the reformative effort can act as a deterrent.
The actual punishment given must never
be 'deterrent' but only as much as is
necessary as an accompaniment of cor-
rect ional efforts. Bu t the m a x i m u m
possible punishment may be f ixed from
the point of view of deterring crime. Is
the m a x i m u m of death sentence a 
necessary deterrent for homicide? Let us
forget the empirical evidence for a whi le:
studies conducted in countries which have
abolished the death penalty (56 countries
have statutorily abolished i t , and close to
100 have got r id of i t for al l practical
purposes) show that death penalty has
li t t le additional deterrent effect, that is the

rate of commission of crimes punishable
wi th death has not increased signif icantly
after the abolit ion. Such a study can be
done in India, too. The princely state of
Travancore-Cochin had abolished the
death penalty for a whi le before it became
part of India. When it became part of the
union in 1947, it got the Indian Penal
Code along w i th the other blessings of
accession. It would be worthwhi le making
a comparison of the number of crimes of
murder per capita registered in that part
of Kerala during and after abol i t ion. It is
unl ikely that such a study w i l l reveal a 
trend contrary to what has been the
experience elsewhere. The reason is not
that punishment has no relation to crime
(in which case it would be no deterrent
at al l ) but rather that the two are not so
simply or linearly related - l ike the two
sides of a balance - that when the one
goes up the other goes down to the same
extent. Between crime and punishment
there lies the whole sphere of human
existence, social, economic, po l i t ica l ,
cultural and the purely i nd i v i dua l

But such studies apart, let up look at
the logic of this argument that the provision
of death penalty can alone be an adequate
deterrent for murderes, The logic appears
to be that the threat: " i f you take a l i fe '
then you w i l l have to lose yours' wil l
alone work effectively, and it should be
present in the law, if only as a rare opt ion.
That is to say, l i ke suffering for suffering
caused ( i f only in the rarest of rare cases)
is necessary as a deterrent. But why does
this logic apply only to homicide? Why
not to al l crimes? If a hand is chopped
off, the court does not order the chopping
of f of the convict 's hands, but only a few
years in j a i l . There w i l l  never be l ike
suffering because even after a few years
in j a i l , the convict w i l l be able bodied
whereas the v ic t im w i l l  be without a hand
all his l i fe. Yet nobody wou ld argue that
hand-chopping for hand-chopping (atleast
in the rarest of rare cases) wou ld alone
he an adequate deterrent. Or arson for
arson, des t ruc t ion o f p roper ty for
destruction of property, etc. (And what
would be an effective deterrent for rape
in this logic? Chopping o f f the penis?)
On the contrary, any such suggestion
would undoubtedly produce protests about
the medieval logic of 'eye for eye and
tooth for tooth' and would br ing forth
outraged comparisons w i th Saudi Arabia,
the Taliban's Afghanistan and al l those
countries ruled by mullahs than which we
all believe we are infinitely more civil ised-
But why is this logic of l ike suffering for
suffering caused preferred in the case of
the death sentence alone?

The death penalty excepted, the modern
Indian penal law has a uniform punishment
for al l crimes (excepting very petty ones,
for which a monetary fine may suffice),
which is supposed to simultaneously act
as both deterrent and corrective. The
convict is deprived of freedom and comfort
by being ja i led for a certain period. The
prospect of such deprivation is supposed
to act as a deterrent, as we l l as keeping
society out of his arms' reach for a whi le,
and the fact of deprivation is expected to
engender in the convict a state of remorse
that may act as a corrective, though very
li t t le is done posit ively for correctional
purposes by our penal system. There is
no need to break w i th this logic and invoke
the deterrence of eye for an eye as an
exceptional punishment for murder What
is needed, on the contrary, is to further
humanise this logic of incarceration as
deterrent as wel l as corrective, that is to
think of less in human deterrence and more
posit ive correct ion. People who have
never seen the insides of an Indian j a i l
may feel that ' inhuman' is too harsh a 
word, considering that Indian prisoners
these days (atleast in the less benighted
states) get three meals a day, w i th meat
once a week and opportunity to play
outdoor games and watch TV (usually
once or twice a week). Our prisons are
nevertheless less than human, firstly
because the qual i ty of the food given is
usually very poor, and overcrowding (all
Indian ja i ls are overcrowded to the tune
of 50 to 100 per cent of their capacity)
makes the ja i ls extremely unhygienic. But
that apart, the prisoners are deliberately
made to feel less than human, as part of
the tactics of prison discipline. A l l wielders
of authority know that the simplest way
to control their subjects is to structure
their relation w i th authority in such a way
that they are systematically made to feel
less than human. Beating at the slightest
excuse is one way to achieve this. But
even the refusal to have a dialogue w i th
the prisoners on even the most inoffensive
matters;, and instead conver t ing a l l
situations of possible dialogue into fearful
supplication on one side and unreasoning
refusal or ina t ten t ion on the other,
compounded by humil iat ing abuse and
physical violence at the slightest pro-
vocation, creates an ambience of a circus
r ing rather than a place where human
beings are incarcerated for correctional
purposes.

This is is not accidental. I am not speaking
here of any functional need of the rul ing
classes to create subhuman prison con-
ditions as a strategy of stable governance.
That degree of rationality is diff icult to
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demonstrate though easy to declaim. But
subhumanity of pr ison condi t ions is
systematic and not accidental in a different
sense. Most, policemen and prison officials
(and, I dare say, many judges too) believe
that the prison sentences provided by the
penal law are by themselves not suff i-
ciently efficacious as a deterrent of cr ime,
and must be supplemented by an inhuman
treatment that is no where wri t ten in the
law. This feeling is l inked to the low ly
perception that minions of the state have
for crime and criminals who mostly come
from the lowest strata of the caste system.
Tha t i s to say, the h u m a n i s m o f
correctional incarceration may be al l right
for c iv i l ised people l ike you and me but
not for the l ikes of the castes and
communities that are found commit t ing
crimes most often. (This remark is not
imagined. It is frequently expressed by
police and prison off icials, and quite
frequently lies behind the attitudes of
officers of the courts,)

The point of saying al l this is that there
should be better and less inhuman ways
of ensuring a deterrent punishment than
locking up convicts in prisons controlled
by j a i l officers who are al l convinced in
the heart of hearts that mere incarceration
in a prison is no deterrence to the cr iminal ,
especially the cr iminal who comes from
the wretched dregs of H indu society. Nor
do these prison officers have any mot i -
vation for correctional work. A corre-
ctional insti tut ion needs some degree of
idealism, which is singularly absent from
the mental make-up of the j a i l officers.
But they are not alone to blame. The
Indian prison as an insti tut ion has no
correctional system as such, though it
teaches the convicts some manual trade
and provides them w i th what passes for
a library to read from. More often than
not, a prisoner comes out of j a i l at the end
of his term a more hardened and less
useful human being than he was when he
went i n . A n d that serves neither the
purpose of deterrence nor reform. What
the Indian prisons need today is a less
harsh regime of imprisonment and a more
positive correctional approach. Calls for
imposit ion or retention of harsh punish-
ment, including capital punishment, have
no place in this.

Let us move on now to a different plane
o f argument. I w i l l  try to argue that
imperfect societies have no right to impose
harsh punishments' and that (as indicated
earlier), punishment alone cannot be
society's response to cr ime. The latter is
very important today because not only in
India but al l over the wor ld , the rise of
pol i t ical terrorism and other forms of

organised law-breaking is sought to be
made a just i f icat ion for harsh punit ive
regimes. Imperfection has long been one
of the abolit ionist arguments, but that is
imperfection of jud ic ia l appreciation of
evidence, both because of human error
and the social prejudices or wor ld view
held by the judge. Capital punishment has
a f inal i ty to it that wou ld be just i f ied,
other things apart, only by a perfect
investigation and perfection in the jud ic ia l
act of weighing the evidence, Neither is
humanly possible. We remember Kehar
Singh, the alleged conspirator in Indira
Gandhi's murder, about whom al l that
was proved was that he conferred in
secrecy w i th her assassins, but who was
nevertheless found f i t to hang. It may wel l
be that judges from the court of sessions
to the Supreme Court who believed then
that i t was just to hang h im w i l l have
second thoughts some time later, for the
judgement has been crit icised by even
otherwise not particularly radical people,
but nobody can give back Kehar Singh
his l i fe. (There is a more recent case from
England. Derek Bentley. hanged 45 years
ago for abetment of a policemen's k i l l i ng ,
has been now pronounced w rong l y
executed. The profusion of apologies
rendered to his family w i l l not resurrect
the dead man.)

A different dimension of imperfection
arises from social and pol i t ical passions
and prejudices that judges are as much
prone to as anybody else. No t that they
never make any e f fo r t to achieve
objectivity. One may grant that much to
j u d i c i a l d i sc ip l i ne , but there is no
guarantee that they w i l l  always succeed,
which guarantee is mandated by the
finali ty of capital punishment, especially
in times of social crisis and turbulence
when even the need to make the effort
may not be urgently f e l t But it is precisely
in such times that both jud ic ia l and extra-
jud ic ia l execution are l ikely to be more
frequent, thereby leaving the socially and
p o l i t i c a l l y a b n o r m a l g roups and
individuals al l the more vulnerable to
execution by prejudice. An instance is the
rhetoric of the Chennai special judge's
reasoning in the Rajiv Gandhi murder
case, in which al l the 26 conspirators and
abettors (only the conspirators and abettors
fell to the judge's lot, for the actual
perpetrators of the offence had a l l died
before the law could catch them) were
sentened to death- Ha l f of them are Sri
Lankan Tami ls and the other half their
local collaborators, and so the judge could
indulge in patriotic anger about foreign
terrorists executing their nefarious des i gn
on Indian soil. The LTTE connection being

a fatal pol i t ical sin in the current pol i t ical
mood - so much so that it could even
br ing down a government at the centre
- it is not surprising that the rhetoric
shou ld end w i t h a wholesale death
sentence. The j u d g m e n t has been
described by what the presscalls "eminent
jur is ts ' as extraordinary, but suitable for
an extraordinary case- Their memory is
unfortunately not able to recall that even
assuming that the murder of an eminent
pol i t ica l personality is deemed different
from that of a person in the street (Ar t ic le
14 of the Consti tut ion says otherwise),
there was another Gandhi, certainly a 
more eminent one, who was murdered 50
years ago, in whose case on l y the
perpetrator was hanged and not the abettor.
It is in the case of the two later Gandhis,
mother and son, that abettors were found
fit to be1 hanged. Judicial perception of
culpabi l i ty is evidently quite sensitive to
changing pol i t ical conditions, Such being
the case' can the judic iary be trusted wi th
the power to order execution of people?
Quite some time back, the US supreme
court had ruled that death penalty is
discriminatory because it puts in human
hands the arbitrary power of deciding
w h i c h c r i m e i s w o r t h y o f cap i ta l
punishment. That the US law-makers
found a way of get t ing around this
judgment, and that country continues to
be one of the staunchest defenders of
capital punishment, does not rob this
observation of its reason. Especially in a 
country l ike India where extreme social
stratification and increasing turmoi l are
l ike ly to sharply affect the ideas and
opinions of people, including jud ic ia l
officers, putt ing in human hands the dis-
cretion to take l i fe can be quite dangerous.
It is extraordinary that, on the contrary,
people f ind it possible to argue that
precisely because of the social turmoi l
that defines contemporary India, capital
punishment is needed as a deterrent, as
i f the turmoi l does not affect jud ic ia l
minds to the detriment of their impartiality,
and as if the harm that can do to those
on the margin of society is a matter of
no consideration. Conf l ict and. turmoi l
apart, the very deep stratification of Indian
society makes even-handed dispensation
of justice a problematic thing in the best
o f t imes. A l l those famil iar w i t h the
cr iminal just ice system are aware of the
extreme hosti l i ty exhibited by the system
~ policemen, judges and lawyers too -
towards thieves, robbers and dacoits, not
merely because of the respect for property
that one may expect to f ind in the jud ic ia l
systems of a l l countries, but also (perhaps
more) because the perpetrators of such
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crime (in particular, dacoit gangs) come
from castes and communities that are held
in loathing and contempt, often even more
than the untouchable communities, by
caste H indu society.

But these are arguments concerning the
imperfection of jud ic ia l decision-making.
Over and above that is the imperfection
of society's, any society's, moral order
Let us turn to that now and argue the point
that imperfect societies ( in a specified
sense) have no right to c la im the privi lege
of harsh punishments. This may appear
obvious, but it is necessary to argue
carefu l ly f r o m f i rs t p r i nc ip les , fo r
otherwise it may end up as mere rhetoric.
Let us begin w i t h the question: Can a 
public justice system take a person's l i fe
in the name of punishment, and st i l l be
said to have done justice? The question
is not: is i t at a l l jus t to take l i f e .
Notwithstanding the valuable caution of
the fundamentalists of non-violence, that
we who have no capacity to create life
have no right to take i t , we can all never-
the less imagine situations of extreme
oppression wherein the taking of the l i fe
of the oppressor cannot but be called a 
just act, which is of course no argument
for a cavalier attitude towards al l violence
claimed to be perpetrated in the name of
equity. Our question is more closely
circumscribed: is it permissible for the
institut ion of publ ic justice to k i l l as a 
measure of punishment for crime, any
crime?

Let us try to answer this question' What
exactly does a court of justice do when
it awards punishment to an offender? In
a c i v i l offence, justice recompenses the
wronged person, that is clear. It hands
back the misappropriated property, it
restores the breached contract, or i t
computes and awards moneta ry
compensation when such restoration is
not possible. But that is not what it does
in a cr imina l offence. Whether i t is
punishing as a deterrent measure, or as
retribution, or as a measure of reform, it
is doing something other than recompense
the v i c t im ' except to the extent that
punishment aimed at retr ibution gives
some mental satisfaction to the v i c t im or
the v ic t im's survivors. This satisfaction
is frequently quoted by judges, though in
impersonal terms, such as the 'moral anger
or outrage of society" that needs to be
answered or assuaged by the punishment
awarded. This is often the argument used
by judges to just i fy the award of harsh
punishment when they sense that the usual
argument of deterrence is not enough to
just i fy the severity of the punishment
they have chosen to impose.

Strictly speaking, this language should
have no place in jud ic ia l th ink ing, though
quite erudite judges continue to employ
i t , for if the desire for revenge that the
v ic t im of a criminal offence feels and w i th
which society identifies or empathises—
so that judges f ind it possible to say 'we
have to answer society's moral outrage1

instead of 'we have to satisfy the v ic t im's
vengeance' - can be a rational criterion
of jud ic ia l punishment, then the judiciary
is n o t h i n g but a seemingly pub l i c
institution for serving private revenge, a 
seeming ly dispassionate f o r u m for
satisfying private passion. Bu t private
revenge is expl ic i t ly ruled out by modern
law as an answer to crime. Even the most
morally just i f ied revenge is disallowed.
Can it then be smuggled in through the
back door, dressed up in black robes,
speaking the language of society's moral
conscience, and set up as a Legitimate
norm of punishment? Is it that the law's
aversion to private revenge is only that
it is private and not that it is revenge?

That is not the case. Human thinking
about crime has always tended to see i t ,
at least in one aspect, not as an injury to
the person affected by the crime, but as
an act upsetting society's moral order,
that is the norms that define the contours
of legitimate behaviour. Modern law has
expl ic i t ly accepted this as the central
characteristic of crime. A crime, whether
it is theft, rape or murder, is pr imari ly an
of fence against soc ie ty , and o n l y
secondarily against its v ic t im. Whatever
the defects of this notion (one defect
frequently pointed out is that it transfers
the v ic t im's "agency' as seeker of justice
to the state acting on behalf of society,
but that is not always avoidable nor
necessarily bad), and whatever objection
one has to society's moral order and its
norms that are thereby shown as universal
and legitimised (this objection too is we l l
taken, but only up to a point, unless one
can show that there is no element of
universality at al l in the given society's
no rma t i ve o rde r ) , th is is a use fu l
perspective, for it al lows us to think in
terms that go beyond injury and revenge,
prevention and punit ive violence. I f crime
is that which upsets society's moral order,
then punishment should be guided by the
consideration of setting right the normative
order disrupted. A n d the g iv ing of the
punishment is society's act, even if i t is
a particular insti tut ion of society that tries
and punishes offences on behalf of society.

That we are speaking of the moral order
and not just the legal order needs emphasis.
Merely saying that a crime upsets society's
legal order offers neither a just i f icat ion

nor a norm of punishment. If a law is
violated, then so what? What just i f icat ion
or cri terion of punishment do you derive
from that? None, evidently. But behind
the legal order lies a normative order, a 
universe of values, and that can offer a 
j u s t i f i c a t i o n as w e l l as no rms o f
punishment, right or wrong, acceptable
or unacceptable. The "ought' of the law
is merely the policeman's dictate, but
behind i t lies an 'ought ' of values wh ich
can be weighed as a moral code to decide
what may and what may not society do
when that normative order is violated. For
if the normative order seeks legitimacy
to impose itself by sovereign force on the
ground that it is morally desirable; then
restoring it back to shape is the only
legitimate response to its disruption, that
is, to any act of crime. A n d the principles
that guide the means by wh i ch the
restoration is effected must be - and must
be declared to be - a part of that normative
order, and not something external to and
certainly not antithetical to the values of
that order. Jus t i f i ca t ion o f j u d i c i a l
punishment and the norms thereof must
f low from this. Just as jud ic ia l response
to c i v i l offences is to set right the wrong
done to the ind iv idua l jud ic ia l response
to crime then is to merely set right the
wrong done to society and its moral order.

It is perhaps necessary to clarify one
point here. The moral order that we have
set up as the object that the cr iminal
just ice system protects is not identical
w i th the dominant system of moral values
prevalent in that society. I t shares
something wi th it but is not necessarily
identical w i th i t . It is the system of norms
revealed by the law, wh ich lays down the
contours of leg i t imate behaviour as
understood by the law. The actual social
reality, that is to say the socio-economic
order, as wel l as the moral wor ld view
of that society, which again consists of
at least two elements, one, the system of
values widely held to be val id or desirable
by (different social groups wi th in) society,
and t w o , the system of values that
supposedly represent the higher truth by
virtue of the dominant religious or polit ical
wor ld view of that society, may wel l differ
f rom the legal norms o f leg i t imate
behaviour. Take caste, for instance. Caste
is a l i v ing part of actual Indian social
reality. In terms of its moral standing,
H indu society views it from a partially
secularised but s t i l l essentially brah-
min ica l pos i t ion. In terms of higher
moral i ty , it abhors the more extreme
practices of caste, but the attitude towards
caste as a whole has been vacil lat ing
between a secular wor ld view and one
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that sees some hidden pr inciple of a 
righteous social order in i t . The legal v iew
of caste is, however, uncompromisingly
secular Untouchabil i ty and related caste-
based discriminating practices are very
serious offences in the eyes of the law,
the only discrimination legally al lowed
being the protective discr iminat ion of
reservations. Much the same can be said
about gender, The normative order of the
law is much more secular (though not
entirely so, as in the case of caste) than
social morality, and certainly very much
more so than actual social reality. Or take
the case of violence. Violence is very
much part of our lives. Mora l ly , it is not
always regarded as wrong, especially
when it is retributive in character. Though,
at the level of higher moral i ty, all of us
arc supposed to believe in non-violence
as a superior virtue. The law, for its part,
abhors all violence except only that wh ich
is a direct act of defence of person or
property, which is much narrower than
the retributive violence sanctioned by
popular morality. The situation is some
what reversed when it comes to property.

Our economic class structure is highly
unequal, and popular morality is a mixture
of envious acceptance (even abject
reverence), and resentment (even hatred) of
the fact. Higher morality affects an ascetic
contempt for property. The law, however,
is a ruthless protector of al l property rights.

One can go on. But the point is that
there is a clear normative order underlying
the law, whose protection is what the law
aims at. The normative order is not just
the set of rules of behaviour one deduces
from the law as present in the statute
book. It is a moral order, a civi l isational
perspective of human social and material
relations that the law encodes. Legitimacy
of the law derives from this normative
order. It is of course contested and not
universal in the sense of being beyond
argument, though there may wel l be
clements of it that have achieved universal
acceptance. But it is not spurious merely
because the egalitarian or r ights-giving
parts of it are (possibly) at variance wi th
the actual social order, or the dominant
aspects thereof, (O f course, if the whole
of the law were only a just i f ication of

inequality and injustice, then there would
be no legit imacy at a l l but that is not the
k ind of law we are talk ing about) This
view is at variance w i th one common
radical v iew of law and legal justice, that
where they appear to deservingly claim
legitimacy for their suppressive force,
they are only acting as a legit imating
ideology for (or enacting a hegemonic
practice of) the unequal social order. Such
a view, as said earlier, leaves no space
for any meaningful discussion of norms
of punishment; and more importantly, it
does not constitute an adequate under-
standing of the history of normative
standards (whether of the law or moral i ty)
which reflects a ceaseless human search
for norms of social behaviour, a search
that runs through the ups and downs of
exploitative and oppressive social systems
and revolutions and rebellions, constantly
accumulating new values, discarding or
revising o ld ones, generating a corpus
that can at any point of t ime be evaluated
f rom the v iewpo in t o f equal i ty and
freedom, and which has significance for
actual social struggle for equality and



freedom, and also for the possible shape
of the institutional mechanisms that may
help structure an egalitarian society.

I f , then, it is accepted that what a public
justice system does when it punishes
criminal offences is to act on behalf of
society to correct the harm done by the
offence to society's moral order (the
normative order of its law, to be precise),
then it is possible to th ink of how much
punitive violence justice may be legi t i -
mately al lowed. Obviously, it cannot be
allowed any greater self-righteousness in
responding to crime than the righteous-
ness of its normative order. In other words,
how harsh the law may be on offenders
must be l imi ted by how just its normative
order is. No society known to us is so
perfect that it can demand the right of
harsh punishments, such as the capital
punishment, nor w i l l there ever be. It may
be said that the criterion of 'justness' of
the moral order is vague and subjective.
But since inequality - of status, opp-
ortunity, endowment, respect, freedom,
consideration for indiv idual peculiarities,
etc - is what alienates people from the
social order in wh ich they l ive, and makes
them prone to violat ing its norms' the apt
criterion for justness here is the absence
(relatively speaking, of course) of such
inequality.

It w i l l be immediately perceived that
there is a trap in this otherwise reasonable
argument: it seems to imply that the more
just the normative order of a society, the
more right it has to impose harsh punish-
ments, and therefore that a perfect society
may execute every cr iminal . This is, of
course, the logic w i th which communist-
ruled countries (irrespective of whether
they have actually been perfectly just
societies) have always just i f ied their
i l l iberal justice systems' One answer to
this perverse interpretation is that the
argument is not meant to be used in the
converse direction. It is l ike the dictum
that only those who have never sinned
should hasten to throw stones at sinners,
which does not mean that the less one has
sinned, the more stones one may throw.
More posit ively, the norms of punish-
ment are not something external to the
normative order wh ich the punishment
seeks to protect. They axe part of i t .
Therefore a society which is otherwise
perfect but imposes harsh punishment on
transgressors of its norms would not meet
the cr i ter ion of a jus t society, for a 
correctional attitude as against a retributive
or merely deterrent attitude of jud ic ia l
punishment is part of the justness - in the
sense of equal consideration for the normal

and the aberrant - of the normative order.
But that is not a l l We have said that

punishment as given by a public justice
system - as distinguished from private
revenge - is aimed at restoration of the
moral order of society violated or disrupted
by the offence. But can judic ial punish-
ment do al l of it? Or is it properly to be
seen as only one of the mechanisms of
societal response to the disruption of its
moral order? Most of the arguments in
defence of harsh punishments, in particular
the capital punishment, assume that judicial
punishment is the total answer to crime.
But if jud ic ia l punishment is what we have
identified it to he, it can never be the total
answer to crime, and therefore it need
never be and can never be as harsh as the
crime, as cruel as the cr iminal. The usual
argument (a very popular argument in
defence of capital punishment) that there
is nothing wrong if the judic ia l response
to crime is cruel when the criminal is cruel,
places the offender and justice on par. This
is wrong for two reasons. One is that the
individual is seeking some private gain or
retribution whereas justice is acting on
behalf of society to restore to shape the
normative order disrupted in that process
by the offender; it certainly does not seek
retribution, and deterrence, wi th in l imits,
is only one of the goals aimed by it in its
job : and secondly, the criminal justice
system is not the whole of the answer to
crime. Society must act through its various
wings to effect the restoration of the order
disrupted, of which the insti tut ion of
punitive justice is only one (though a 
necessary and legitimate one). Confronted
w i th an act of cr ime, society should
consider that it could have been occasioned
by three possibi l i t ies: a lack in the
normative order, a mismatch between the
normative order and the actual social con-
ditions or possible human asociability, or
a fault of the offender himself. Indeed,
usually the three are not easy to separate.
Societal response, a part of wh ich is
structured through the cr iminal justice
system, must address all the three possible
facets of crime, It can never put all the
blame upon the individual 's w i l fu l and
perverse disobedience of the law' and
reduce the whole of crime to the domain
of cr iminal just ice; and answer cruelty
wi th cruelty, violence wi th violence. It is
this logic that results in the fervent
arguments heard whenever the cr iminal
justice system fails to deter crime, that its
institutions and norms should be made
more stringent, given more 'teeth' (a rather
tel l ing piece of canine imagery), etc. On
the contrary, societal response, whi le

including wi th in its ambit a corrective and
(wi th in l imits) deterrent penal system,
should concentrate at least as much on a 
sel f-cr i t ical- look at itself, i ts actual
condition, its normative order, and the
position of human individuals and groups
wi th in either of them. Capital punishment,
or any k ind of harsh punishment' not to
speak of tolerance of extra-judicial punish-
ments infl icted by the police or armed
forces, are ruled out because they put
excessive blame on the individual 's - or
the dissident group's - perverse rejection
of the law, and moreover reduce criminal
justice to an answer in k ind.

We l ive in times of severe social tunnoi l ,
crisis and the ascendance of the extremely
il l iberal politics of the H indu fanatics. The
crisis and the turmoil provide them w i th
enough scope to legislate their i l l iberal
at t i tudes w i t h unre f lec t ing popular
sanction. Most people feel understandably
disturbed by the mindless bombings of
trains and buses in Coimbatore or Thrissur
and the equally mindless k i l l i ng of Hindus
in Doda and Poonch; by the stories of rape
in Rajasthan and gangsterism in Bihar or
Uttar Pradesh. This mood has already got
the Hindutva forces going: they have
blackmailed Karunanidhi (not that he is
an ange l but he had no need to be a devi l)
into enacting an anti-terrorist law for the
state least affected by violence, and Advani
promises agitated protestors about rapes
in Rajasthan that this country w i l l soon
hang rapists. He advises naxalite-affected
stales of south-central India to look upon
the People's War as purely a problem of
crime, and draft repressive laws to the
dictation of the police. He w i l l no doubt
be saying the same th ing to Farooq
Abdul lah, who is in any case ready to
crawl when he is only asked to curtsy. As
this mood catches on - the communal
fanaticism and the general i l i iberal i ty and
inhumanity of the Hindu fanatics is a mood
that goes wel l beyond the votes they get
- we are going to find courts silently
handing out more and more harsh punish-
ments, bending backward to look at
evidence from the policeman's point of
vie w (one comment frequently made about
the Rajiv Gandhi case judgment is that it
is the charge-sheet suitably rewritten to
look l ike a judgment), and sending more
and more people to the hangman. At the
end what we are going to have is not a 
solution to any of the social or political
problems underlying this degeneration but
only a more harsh and inhuman criminal
justice system' Today's debate about the
capital punishment must be seen in this
context,
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