Persnectives

Justice for Ddlits

among Dalits

All the Ghosts Resurface

In a recent judgment, which is replete with arguments against
reservations as such, the Supreme Court has argued that
apportionment of the reservations made to SCs or STs to subgroups
within cannot be done by the state legislatures. Indeed, even
Parliament does not have the competence to do so since the
Constitution has intended that the SCsand STsare anindivisible,

homogeneous entity.

K BALAGOPAL

I iving apart as they do from social

realities, judges sometimes come
up with wrong judgments at disas-
trously wrong moments.

A notable feature of Indian society in
recent yearsis that from out of disadvan-
taged peoplewho aredealt with by thelaw
as well as in the idiom of social justice
as homogeneous classes (dalits, minori-
ties, women, etc), categoriesassertingtheir
further discriminationhaveemerged, seek-
ing society’s attention to their particular
plight. The situation calls for a sensitive
response that will neither deny them
further discrimination nor useit asastick
to beat the parent category with.

The Madiga campaign for subdivision
of the scheduled caste reservation in
Andhra Pradesh is a very prominent such
instance. Asserting that within the sched-
uled castes there is a local hierarchy of
social status, worth, value (and even
touchability), and also that the scheduled
castereservation isbeing taken dispropor-
tionately by two of them, namely, the Adi
Andhras and Malas, the Madigas ran a
successful campaign to persuade the
state government to make afour-fold sub-
division of the scheduled castes in the
state, and apportion the reservation to the
four subgroups in such a manner that all
may in fact get a more equitable share.
Almost nobody other than a section of the
relatively better placed scheduled castes
hasdeniedthefact of further discrimination
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withinthe dalit communities, and all poli-
tical partieshave supported the campaign.
But it has foundered on the law as
understood by the courts. The conclusive
(for the present) view of a Constitution
bench of fivejudgesof the Supreme Court
isthat it is constitutionally impermissible
to do what the Madigas wanted. Why and
how the court said so we shall see below.
But asagenera caveat it must be said that
whatever may be the defects of our Con-
stitution, and there are many, any onewho
knows that document would view with
scepticism any assertion of a disjoint
between its prescriptions and any aspira-
tion for social or politica justice and the
socia or political impediments in giving
effect to congtitutional possibilities. The
only exception to this would be the aspi-
ration for self-determination of unwilling
components of what would be the Indian
Nation, which is irrefutably unconstitu-
tional, as the Constitution now stands.

Andhra Pradesh Order

Persuaded by the vigorous campaign
launched by the M adigas, the government
of AndhraPradeshinitially issued anorder
which was struck down by a full bench
of thehighcourt, principally ontheground
that the government had not consulted the
National Commission for Scheduled
Castes and Scheduled Tribes, but also on
more doubtful grounds. Later, after com-
pleting that consultation, the government
passed an Act (Act 20 of 2000) tothesame

effect. As before, this was challenged by
persons of the Mala and Adi Andhra
communities, but a five-judge bench of
the high court, by a mgjority of four to
one, upheld the Act, overruling the other
objections the previous bench had ex-
pressed. Against that the petitioners ap-
pealed to the Supreme Court, for which
leave was granted by the high court, and
in the apex court they have succeeded. A
five-judge bench of the Supreme Court,
in E V Chinnaiah vs State of AP, has
unanimously held the Act to be unconsti-
tutional, inajudgment that ispoor inlogic
and poorer in judicial wisdom.

The Supreme Court says two things:
(1) Apportionment of the reservations
made to SCs or STs to subgroups within
cannot be done by the state legidlatures.
Only Parliament hasthe competenceto do
s0. (2) But even Parliament does not have
the competence to do so since the Con-
stitution hasintended that the SCsand STs
are an indivisible, homogeneous entity.
Maybe in fact they are not, but for all
constitutional purposes they are.

Both the contentions are demonstrably
ill-founded. But until at least a bench of
seven judges of the Supreme Court says
s0, or theConstitutionisamendedtoclarify
that it has been saddled with what the
makers of the document never intended,
all aspirations for inter se justice within
the dalit and adivasi groups — aspirations
which are only now finding voice — will
have to stay mute, constitutionally speak-
ing. In fact, the Supreme Court has gone
to the extent of saying that it is not per-
missible to even appoint acommission of
enquiry to identify the more backward
among the scheduled castes.

Threeseparatebut concurringjudgments
havebeenwritten by thefive-judgebench,
noneof themmoreedifyingthantheothers:
N Santosh Hegdefor himself, SN Variava
and B P Singh; H K Sema for himself;
and SB Sinhafor himself. Itissomething of
astrainto unravel thethread of thereason-
ing adopted by them, not becauseitis pro-
found, but becauselack of logicd clarity and
connectedness has become a very com-
mon characteristic of judicial pronounce-
ments even at the highest level these days
and this judgment is a classic instance.

The constitutional position concerning
the scheduled caste and scheduled tribe
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lists (there isaseparate list for each state)
isclear. Article341 says: (1) Thepresident
may with respect to any State or Union
Territory, and where it is a State, in con-
sultation with the governor thereof, by
publicnotification, specify thecastes, races,
or tribes, or parts of or groups within
castes, races or tribes which shall for the
purposes of this Constitution be deemed
to be scheduled castes in relation to that
State or Union Territory, as the case may
be. (2) Parliament may by law include or
exclude from the list of scheduled castes
specified in a notification issued under
clause (1) any caste, race or tribe or part
of or group within any caste, race or tribe,
but save as aforesaid a notification issued
under the said clause shall not be varied
by any subsequent natification.

Article 342 is a similar provision for
scheduled tribes.

Thus, the president initially declaresthe
list of scheduled castes in consultation
with thegovernorsof therespective states,
and any inclusion or exclusion thereafter
is done by an Act of Parliament. Except
by an Act of Parliament the SC or ST list
cannot be modified to include or exclude
acaste. Every other authority including the
state and central governmentsis bound by
these lists so declared and amended.

Discretion of Authorities

But subject to acceptance of these lists
as they stand, the giving of reservations
or the making of any other special provi-
sions is awide discretion available to the
authorities at all levels. This discretion
contrasts sharply with the very clear res-
ervation of the power to declare a com-
munity to be SC or ST, to the president
initially and Parliament thereafter. The
courtshaverepeatedly held that it requires
no Act of any legislature to give reserva-
tions or specia provisions. Every instru-
mentality of the state and every local body
isfreetodo sointhe course of theexercise
of its administrative authority, within the
usual limitsof fairnessand reasonableness
that apply to all governmental action.

Why should not this discretion include
also the power to divide the specia pro-
visions it makes among the beneficiaries
in such a way that it is more equitably
accessed by them? No caste is added to
or deleted fromthe SC/ST listthereby. The
lists remain intact. If not every authority,
thestateexecutiveandlegislaturecertainly
have this power sincethey have the power
to administer and legislate in connection

with education, employment and socia
welfare.

The Supreme Court saysno, becausethe
congtitutional provision that only Parlia-
ment can add to or delete from the SC/ST
lists means much more than what it says.
It means (in the words of Santosh Hegde)
that any action that “interferes, disturbs,
rearranges, regroups or reclassifies the
various castes in the list” unless it is an
Act of Parliament is barred by the Con-
stitution. How doesthe Court read somuch
intotheplainlanguageof Article341?The
Supreme Court is no Humpty-Dumpty to
make words mean what it wants them to
mean. It must obey andfollow themeaning
of the expressions themselves. Where the
expressions are plain it has no discretion
toadd or subtract anything. Itisonly where
the expressions are obscure or otherwise
of doubtful meanings that the court steps
in, not to give them the meaning it wishes
but to elicit what the lawmakers may have
meant. There is nothing whatsoever ob-
scure or doubtful about Article 341.

It is true that legal theory holds that
interpretation of the Constitution isdiffer-
ent from interpretation of ordinary law,
and that the Constitution must be inter-
preted liberally, broadly, and in a manner
suitable for the changing times and social
needs. This is not the place to go into a
discussion of that seemingly attractive
proposition, though one is entitled to be
suspicious of the sudden eruption of re-
spect for changing times in usually con-
servative circlesever sincetherise of neo-
liberalism. But whatever that proposition
means it cannot mean that the Supreme
Courtwill rewritetheConstitution. Briefly
it may be said that words used in the
Constitution which are in the nature of
concepts or generalities can be and must
be given meaning keeping changed cir-
cumstances, hopesand aspirationsinview.

The wide meaning sought to be given
by the courts to the abstract noun ‘life’ in
Article 21 isaninstance. But, plain words
whichlay downwho can dowhat and how,
cannot be given any other than litera
interpretation, since we do not want that
judgesrewritethe Constitutiontosuit their
views and values. One mgjor criticism of
the only Constituent Assembly we ever
had is that it was not elected on universal
adult suffrage. We do not want to have an
unelected second one now. In any case, if
changing timesisthe touchstone for read-
ing constitutional provisions differently
than what they seem to plainly say, then
the most relevant change in this context
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is the rising aspirations of the disadvan-
taged within the disadvantaged, and not
the opposition of the more advantageously
placed among them to the nascent griev-
ance of those below.

Ambedkar’s Observations

In support of the wide meaning that
Santosh Hegde has chosen to give Ar-
ticle 341, he quotes an observation of
Ambedkar’sin the Constituent Assembly
debates. When a question was raised asto
why the president, who declares the list
of SCs and STs, should not be given the
power to add or delete communities from
the list, and why that power should be
given to Parliament, Ambedkar is sup-
posed to have said that it wasto “ eliminate
any kind of political factors having a play
in the matter of the disturbance in the
Schedule so published by the President”.
That Ambedkar used the expression ‘dis-
turbance’ in this context is relied upon to
draw the far-fetched inference that any
disturbance, and not merely addition or
deletion of acommunity, isincludedinthe
meaning of “includeor exclude” inArticle
341(2). Ambedkar was talking of some
thing else. He evidently apprehended that
the president may act as an instrument of
the party in power in adding or deleting
communitiesfromthe SC/ST list, whereas
even if the party in power has a mgjority
inthe Parliament, the very process of law-
making with its debate and discussion
would act as acheck on malafide politics.
It is this problem that he was addressing
and not the issue whether adding or de-
leting communities from thelistsincludes
any and every ‘disturbance’. A word used
by a speaker can be given meaning in
relation to an issue only if that issue was
present in the mind of the speaker when
the word was used. The Supreme Court
has in recent times laid down the propo-
sitionthat it is permissibleto look into the
Constituent Assembly debates to under-
stand the meaning of provisions of the
Constitution. That certainly doesnot mean
that the sense of aword in relation to one
context can be deducted from the use of
the word in a different context in the
debates.

The other and more portentous view of
the Supreme Court isthat scheduled caste
is a single class, a homogeneous expres-
sion, and therefore no further subgrouping
within the scheduled castesispermissible.
The way the reasoning in support of this
view is elaborated, the view would apply
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also to the scheduled tribes. And it would
also negate the power conceded to Parlia-
ment in the first limb of the court’s de-
cision to make a classification of the
scheduled castes. It would make the re-
grouping unconstitutional, whether done
by the state legislature or by Parliament.

S B Sinha's concurring and lengthy
judgment is entirely devoted to making
this point, but one may read it backward
andforward adozentimesand till not find
any reasoninit. He cites provisions of the
Constitution where the schedul ed tribes of
what we would today call the north-east
are treated separately from the scheduled
tribes of the rest of the country, and adds
that this showsthat wherethe Constitution
wanted to make a sub-classification of the
SCs or STs it has itself done so, and
therefore whereit has chosen not to do so,
such classification is impermissible. All
that it in fact proves is that inequality
within the SCs or STsin general was not
a given for the Constitution-makers the
way the peculiar history of thetribal areas
of what wasinthosedaysknownasAssam.
Nothing morecan reasonably beconcluded
fromthis, unlessoneintendsto stultify the
Constitution, which is exactly what is
sought to be provided against when legal
theory says that the interpretation of con-
stitutional law proceeds on a some-
what different footing than the interpre-
tation of ordinary law.

Itisimportant that neither SB Sinhanor
any of theother judgeshasexpressed doubt
about the state government’s stand that
there is inequality within the scheduled
castes and that the reservations provided
for the scheduled castes are being prepon-
derantly taken by afew of the 59 scheduled
castes. Itisbetter tohear thisinSB Sinha's
own language:

It may not be necessary for usto delvedeep
into the question as to whether the factual
foundationfor enactingthesaid legislation
being based on a report of a Court of
Enquiry constituted under Section 3 of the
Commissionsof Enquiry Act, 1952 known
as Justice Raju Report is otherwise laud-
able or not.

Question of Law

The question then is reduced to a pure
question of law: whether it is permissible
to identify subgroups of the SCs which
have benefited little from reservationsand
allot their quota separately to them, leav-
ing the residue as the quota of those who
havebenefited disproportionately. No, says
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the Supreme Court. Before seeing the
reasons, here is a statement of the job
undertaken by the Supreme Court, in the
words of the same judge:

The approach to construe the impugned
legislation should not be based on the
subjective intention of legislation but
should begiven anobjectivemeaning. The
meaning is declared by the courts after
application of therelevant principlesso as
toconstruetheconstitutionality of astatute
having regard to the object the Constitution-
makers sought to achieve.

“Subjective intention of legidation”? It
canonly mean, if it meansany thing at all,
the object of the legidlation. Or is it the
subjective intention of the legislature that
the judge is referring to? But how can
intention be anything other than subjec-
tive? One hears of subjective assessment
of afact, subjective taking of a decision,
subjective exercise of discretionary
powers. In these matters the antinomy of
subjective and objective makes sense. But
there can be no objective intention. And
what could be the “ objective meaning” of
legisation? What the judge wants to say
perhaps is that whatever the legislature
may haveintended in enacting thelaw, his
jobistolook at its power to do so under
the Constitution, in the light of the object
the Constitution-makers sought to achieve
by defining scheduled castes and making
special provisions for them.

Alleged Impermissibility

Here are some of the reasons offered by
SB Sinhafor holding that such power does
not exist:

Our Congtitution permits application of
equality clause by grant of additional
protection to the disadvantaged class so as
to bring them on equal platform with other
advantaged class of people. Such a class
which requires the benefit of additional
protection, thus, cannot be discriminated
inter se, i e, between one member of the
said class and another only on a certain
presupposition of some advancement by
onegroup over other although both satisfy
the test of abysmal backwardness as
alsoinadequaterepresentationin public
service.

“Presupposition” isunfair. Itisbased on
what the same judge has earlier described
asthe Justice Rgju report. Having declared
that it is not necessary to spend time on
the factual foundation of that report, he
cannot now use the expression “presup-
position” for the opinion based on that

report. Moving then to the logic of the
aleged impermissibility, firstly the inter
seclassificationisnot betweenindividuals
but between clearly demarcated sub-
groups. These are separate castes, have
separate names, sometimes separate tradi-
tional occupations and separate cultural
practices. They do not intermarry, and the
higher among them do not normally inter-
dine with the lower. Thusthey are clearly
demarcated groups. As for provision of
reservation in employment, it is after al
the whole purpose of Article 16(4) to
providereservationsfor backward classes
who are inadequately represented in the
civil services:
Nothing in this Article shall prevent the
State from making any provision for the
reservation of appointments or posts in
favour of any backward class of citizens
which, in the opinion of the State, is not
adequately representedintheservicesunder
the State.

Havingidentified 59 castesasscheduled
castes and having found that they are
inadequately represented in the civil ser-
vices, reservation has been given to them
in government jobs. But after a while it
isfound that some of the 59 castes continue
to be under-represented in the services
under the state because the reservation
given in the name of all of them has been
taken to adisproportionate extent by some
of them. Cannot Article 16(4) be pressed
into service?|f itissaid that it cannot, then
the power given under Article 16(4) is
declared to be curtailed by the supposed
bar read by the court into Article 341. Is
it permissible to read a plainly worded
power in the Constitution that too one in
the fundamental rights chapter, in such a
manner that it is limited by a judicia
interpretation — and a somewhat strained
one at that — of another provision of the
Constitution?

As the Constitution itself treats the mem-
bers of the scheduled castes as a single
integrated classof most backward citizens,
it is not competent for the legislature of
a State to subdivide them into separate
compartments with a separate percentage
of reservation for each resulting in dis-
couraging merit as well as the endeavour
of individual members to excel — vide
fundamental duty under Article 51-A(j).

The latter part of thisis a position that
tends against reservation itself. Indeed,
as| will argue at the end, this judgment
isin truth a view against reservations as
such, though apparently only about the
impermissibility of subdividing scheduled
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caste reservations. That the victorious
sections of the dalits are unable to see this
point is a tragedy by itself. It has aways
been the argument of the upper castesin
opposing reservations that it discourages
merit and the endeavour to excel. The
courts have for decades resisted this argu-
ment with cogent reasons. Isit permissible
to use this argument now in to oppose
subdivision of reservations?

As for the Constitution treating the
members of the scheduled castes as “a
single integrated class of most backward
citizens’, that is what needs to be dem-
onstrated, not proclaimed. Where doesthe
Constitution say so? In the judgment
written by Santosh Hegdetoo, onefinds
this syllogistic conundrum: Scheduled
castes are the backward-most in society.
If you say that some of them are more
backward than the others, then that
means that the less backward among
them can no longer be among the most
backward in society, because there are
some who are more backward than them.
Ergo, the scheduled castes cannot be
divided into the more and the less back-
ward, since by definition they are al the
backward-most.

Syllogistic Conundrum

No where does the Constitution say that
the scheduled castes are the backward-
most in society, which is the proposition
with which this syllogism starts. The
Constitution does not define scheduled
castes in social terms at all. Scheduled
castes are those who find themselves in
the scheduled castelist, asdeclared by the
president and amended from time to time
by Parliament. If asocial indicator of what
would constituteschedul ed casteisneeded,
one can look into the debates in the
Constituent Assembly, as the courts have
frequently been doing to ascertain the
meaning assigned to terms used in the
Constitution. Or one can look at admin-
istrative practice in identifying the sched-
uled castes. It will befound that scheduled
castes are none but the ‘panchamas’,
untouchables, of Hindu society. Every-
body knowsthisbutinthereamsandreams
of judicial exposition on the matter, the
courts have for some reason found it
impossible to say so, though V R Krishna
lyer in his significant judgment in State
of Kerdlavs N M Thomas, 1976 consis-
tently refers to scheduled castes as
‘harijans’ (the word dalit had not come
into vogue then).

That the scheduled castes are the back-
ward-most is an evaluation of their socia
status, but in fact what defines them is
untouchability. Indeed, inmany statesthere
are some communities listed in the OBC
list who may well be socially more back-
ward than the schedul ed castes, such asfor
instance the ‘Dommaras’ of Andhra
Pradesh, but are not in the SC list because
they are not untouchable.

1976 Judgment

The description of scheduled castes as
backward-most (the most backward, the
abysmally backward, etc) is owed to the
Supreme Court itself, and in a very dif-
ferent context. State of Keralavs N M
Thomas, 1976 isalso aConstitution bench
judgment scriped by seven judges, each of
whom wrote his own judgment. A con-
scious attempt was made by them, espe-
cidly V R Krishna lyer, to clear much of
the confusion that had gathered around
reservations, thanksto the inhibitions that
clogged the conservative minds that have
aways ruled the courts. In the course of
the attempt, V R Krishna lyer used many
expressions—inclined ashewasto literary
largesse — indicating the position and
situation of the scheduled castes: ‘lowliest
and the lost’, ‘utterly depressed’, ‘stark
backwardness', ‘bottom layer’, ‘most
backward classes’, ‘ sunken sections’, are
among those expressions. He carried on
the exposition in Akhil Bharatiya Soshit
Karamchari Sangh (Rly) vsUnionof India,
1981, wherehe said even moreplainly that
the scheduled castesare ‘ not merely back-
ward but the backward-most’. This rhe-
torical device used as an expository tech-
nigue to emphasise the justification for
special provisions, seems later to have
becomedefinitiveof scheduled castes, and
has now been used to best the more dis-
advantaged of them with. But the same
judge, in State of KeralavsN M Thomeas,
regularly used the word ‘harijan’ to de-
scribe the scheduled castes, which could
equally have been taken as definitive of
that category, whichwoul d havebeen closer
to the intention of the makers of the
Constitution and administrative practice.
And then the syllogism that prohibits sub-
grouping and apportionment of the SC
guotawould no longer operate. Itisfound
that some untouchables are untouchable
for other untouchables, then why should
they not be classified separately withinthe
list of untouchables, what would be un-
reasonable about it?

‘
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Thealternativecontentionthat thesched-
uled castes constitute a ‘homogeneous
class', a‘singleintegrated class', a‘single
classby themselves', and therefore cannot
be grouped is even less tenable. Here are
some of the elements of juridical wisdom
found in the judgment:

It is a well-settled principle in law that
reservation to a backward class is not a
congtitutional mandate. It is the preroga-
tive of the state concerned if it so desires,
with an object of providing opportunity of
advancement in the society to certain
backward classeswhichincludesthesched-
uled castes, to reserve certain seats in
educational institutionsunder Article15(4)
andinpublicservicesunder the Stateunder
Article16(4). That part of itsconstitutional
obligation, as stated above, has aready
been fulfilled by the State. Having done
so, itisnot opentothe Stateto sub-classify

a class already recognised by the Consti-

tution and allot a portion of the aready

reserved quota among the State-created
sub-classes within the list of scheduled
castes (Santosh Hegde).

The giving of reservation is said to be
not a constitutional mandate but a discre-
tionary prerogative of the State. But once
it is exercised in relation to a class
recognised by the Constitution, the pre-
rogative is lost, the discretion is gone,
insofar as it concerns subdividing the
alotted reservation among groups within
the class. But why? The Constitution
recognises the class, viz, the scheduled
castes, in the sensethat it is conscious that
there are certain very specialy placed
peoples in our society who need to be
endowed with special rights, shown spe-
cial concernby theadministration, etc. The
list of those peoplesis |eft to be declared
by the president and amended from time
totime by Parliament. The measuresto be
taken for their advancement or protection
is the prerogative of the State. It is the
discretion of the Stateto adopt such special
measures as it would like, to realise the
intention of the Constitution-makersinthe
matter. Where does the Constitution war-
rant putting a full stop to this prerogative
after the State has made provision for the
classasawhole, so long asthe State does
not add or delete castes from the list?
Where is the State barred from looking at
who is taking what is given for the class
as awhole, and doing something reason-
able to set that right?

The whole basis of reservation is to pro-
vide additional protection to the members
of the scheduled castes and scheduled
tribes asaclass of personswho have been
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suffering since a considerable length of
time due to social and educational back-
wardness. The protection and reservation
is afforded to a homogeneous group...By
the impugned legidation, the State has
sought to regroup the homogeneous group
specified in the presidential notification
for the purpose of reservation and appoint-
ments. It would amount to discrimination
in reverse and would attract the wrath of
Article 14 of the Constitution. It isatrite
law that justice must be equitable. Justice
toonegroup at the cost of injusticeto other
group is another way of perpetuating
injustice (H K Sema).

Argument against Equity

It is trite indeed that justice must be
equitable. But therider that ‘justice to one
group at the cost of injustice to another
group is another way of perpetrating in-
justice’, without any reference to the
unequal position of thetwo groups, which
fact is nowhere disbelieved by the judge,
is not an argument for but against equity.
And it isan argument against reservations
as such, and not just their categorisation,
for ‘justice to some at the cost of injustice
to the others' has ever been the rallying
cry of anti-reservationists. And if one is
to talk of discrimination in reverse, it is
the court’s injunction against classifying
the lesser among the dalits separately for
the purpose of allotting their quotato them
that deservesthe appellation. For havethe
same courts not held again and again that
not making a classification when it cries
outtobemadeamountstotreatingunequal s
as equals, which would truly ‘earn the
wrath of Article 14’ ? It is strange that the
judge thinks it is the making of such a
classification—whosefactual basis, | must
reiterate yet once more, is not in dispute
— attracts such wrath.

Thepower of the StateL egidaturetodecide
as regards grant of benefit of reservation
injobsor in educational institutionsto the
backward classes is not in dispute. It is
furthermore not in dispute that if such a
decision is made the State can also lay
down alegislative policy asregards extent
of reservation to be made for different
members of the backward classes includ-
ing scheduled castes. But it cannot take
away the said benefit on the premise that
one or the other group amongst the mem-
bers of the scheduled castes has advanced
and, thus, isnot entitled totheentirebenefit
of reservation (S B Sinha).

Thefirst two sentencesare unexception-
able. Indeed that would suffice to uphold
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thelaw passed by the APlegislature. What
is difficult to even make sense of is the
last sentence. That should occasion no
surprise since we have aready seen more
than one example of thejudge’ sfreeflow-
ing use of the language of the court. To
answer it as best as one can, it must be
pointed out that the benefit of reservation
is not taken away from any one by the
subgrouping effected by the law. The law
doesnotidentify acreamy layer amongthe
SCs to be divested of the right of reser-
vation. But if one group amongst the
scheduled castes has advanced so much
that it is taking ‘the entire benefit of the
reservation’ (or much of it), then that
situation can certainly be remedied? How
canany onegroup be‘entitled totheentire
benefit of reservation’ given to a whole
class? That too as a matter of right? Why
cannot that opportunity be taken away?

But SB Sinhahasanother objection. He
says that the provision of reservations is
subject to Article 335 of the Constitution,
which says that the claims of scheduled
castes and scheduled tribes to postsin the
services must be taken into consideration
consistently with the maintenance of ef-
ficiency of the administration. He adds
that “(this would) lead to the conclusion
that the same cannot bedoneto favour less
(it should bemore) weak sections, i e, some
castes out of the homogeneous class of
scheduled castes’. Once again, this is a
view — the third one that | have listed —
that hits at reservations as such, and not
just their subdivision. The courts have
never accepted Article 335 as a complete
bar to reservations, but S B Sinha finds
it sufficient reason to bar the giving of a
separatequotatothemorebackwardamong
the scheduled castes.

‘Homogeneous’ Class?

We may finally look at what the Con-
gtitution itself says in definition of the
schedul ed castes, and how * homogeneous'
theclassisintheview of the Constitution.
Article 341 hasbeen cited above. It speaks
of ‘ castes, races, tribesor partsof or groups
within castes, races and tribes’ which the
president in consultation with each state
governor notifies, and which shall there-
upon for the purpose of the Constitution
be deemed to be scheduled castes. Castes,
races, tribes or parts of or groups within
castes, races and tribes is certainly not a
very homogeneous thing? The only thing
that makes it homogeneous is that all of
them are untouchables. What would be

surprising if some of the castes, races,
tribes or parts or groups thereof are in a
position to take the full benefit of what is
given collectively to al of them? And if
that happens, why should it be assumed
that the Constitution, which has revesled
the awareness that untouchability has
diverse socia origins, prohibits subdivi-
sion of the reservation so that all may get
some benefit.

In answer, apart from the pronounce-
ments of homogeneity that abound in the
three separate and concurring judgments,
a precedent is offered by Santosh Hegde,
by misreading Murtaza Fazal Ali and
misguoting V R Krishna lyer, both from
Stateof KeralavsN M Thomas, 1976. That
judgment was the first time a broad view
befitting the better aspect of the Consti-
tution was taken by the magjority of a
Constitution bench in the matter of reser-
vations. The judges found themselves
answering the objection that since Article
16(2) prohibits discrimination on ground
only of religion, race, caste, sex, descent,
place of birth or residence, the ‘ backward
class' of personsto whom reservationsin
government services can be given by vir-
tue of Article 16(4) cannot be a caste or
castes, it can only be a class.

Today it iscommonplacethat if acaste,
say the caste of toddy tappers, isidentified
as a backward class for the purpose of
Article 16(4), then it does not amount to
givingreservationstoacaste. It only means
that toddy tappers have been found to be
abackward classby virtueof somerational
criteria of backwardness, and are given
reservations as such. A caste after al is
aclassin the common sense meaning that
it isaclearly defined group that is for al
practical purposes well demarcated from
the rest of society. If it is found to be
backward according to someobjectiveand
rational criteria, thenit can betherecipient
of reservationsor other special provisions,
without facing the objection that there is
discrimination in favour of acaste. It took
time for the courtsto arrive at this formu-
lation, which accounts for the tortured
language employed by the courts in the
process.

V RKrishnalyer saysin State of Kerala
vs N M Thomeas:

A bare reading (of Articles 341 and 342
of the Constitution) brings out the quint-
essential concept that they (scheduled castes
and scheduled tribes) are no castes in the
Hindufold but anamal gam of castes, races,
groups, tribes, communities thereof found
on investigation to be the lowliest and in
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need of massive State aid and notified as
such by the president. To confuse this
backward-most social composition with
castes is to commit a congtitutional error,
misled by a compendious appellation. So
that, to protect harijansis not to prejudice
any castebut to promotecitizen solidarity.
Article 16(2) is out of the way and to
extend protective discrimination to this
mixed bag of tribes, castes, races, groups,
communities and non-castes outside the
fourfold Hindu division is not to compro-
mise with the acceleration of casteless-
ness enshrined in the sub-Article. The
discerning senseof thelndian CorpusJuries
has generally regarded scheduled castes
and scheduled tribes, not as caste but as
a large backward group deserving of so-
cietal compassion.

Santosh Hegde quotes these lines, cor-
recting the word ‘they’ in line 2 above as
‘there’ for no reason at all except that it
suits his view, and says:

According to Justice Krishnalyer, though
there are no castes, races, groups, tribes,
communities, or parts thereof in Hindu-
ism, the president on investigation having
found some of the communitieswithin the
amalgam as being lowliest and in need of
meassivestateaidincludedtheminone class
called the scheduled castes. The sequitor
thereof is that scheduled castes are one
classfor the purposes of the Constitution.

It is absurd to claim that V R Krishna
lyer or anybody for that matter could have
held that thereareno castes, tribes, groups,
etc, within Hinduism. It merely servesthe
purpose of drawing the conclusion that
fromout of the* amalgam’ (of what?) called
Hinduism the president has picked out the
lowliest who are in need of massive state
assistance and made out of them the class
called scheduled castes, whichistherefore
an undifferentiated, indivisible class. Ju-
dicial reasoning could have sunk nolower.

Murtaza Fazal Ali from the same judg-
ment isquoted by Santosh Hegdeashaving
said:

Thus in view of these provisions the

members of the Scheduled Castes and the

Scheduled Tribes have been given a spe-

cia status in the Constitution and they

congtitute a class by themselves.

From thisit is again concluded that the
communities included in the presidential
list form a class by themselves and any
‘division of these persons for any consid-
eration” would amount to tinkering with
thepresidential list. Itisintriguing theway
the judge draws the conclusion of indivis-
ibility from the mere fact that a group of

persons constitute classin themselves. No
such conclusion automatically follows.
Logica pathologies apart, to be a class a
group merely needsto bewell defined and
clearly demarcated from others. Whether
it is thereafter legitimately further classi-
fiable into subgroups does not follow one
way or the other from this circumstance.
A reading of Murtaza Fazal Ali’s judg-
ment cited shows that he wasin fact only
answering the objection stemming from
Article 16(2), that making specia provi-
sions for the scheduled castes amounts to
giving preferential treatment in the name
of caste. No conclusion follows from this
regarding further classifiability.

But at the end SB Sinhathinksit isthe
Rellis and Adi Andhras who are the dis-
advantaged scheduled castesasagainst the
Malas and Madigas. The government’s
casein fact isthat the Rellis and Madigas
have been inadequately served by reser-
vationwhereastheMalasand Adi Andhras
have benefited disproportionately. Any-
way, acknowledging that this problem is
real, S B Sinha says that a quota within
reservation is not the solution. Instead,
give them “scholarships, hostel facilities,
special coaching, etc” he says. Thisisthe
fourth time we find aline of reasoning in
the judgment that is against reservations
as such and not merely a quota within
reservations. It has always been the argu-
ment of upper caste anti-reservationists
that the government may provide the
backward classeswith scholarships, hostel
facilities, freebooks, etc, but please do not
cut into our monopoly in colleges and
offices.

Against Reservations

At the end what we have is a judgment
purportedly against subdivision of the
scheduled caste reservation quota, but
which is in fact replete with arguments
against reservations as such. A little more
than a decade ago, in the Mandal Com-
mission case (Indira Sawhney vs Union of
India, 1992) nine judges of the Supreme
Court went into the whole gamut of the
reservations question and answered al the
issues, affirming some earlier judgments,
overruling some, and laying down the law

inquiteasatisfactory manner. Itwashoped
that most of the ghosts that have haunted
the provision of reservations/special pro-
visions for the oppressed castes of Hindu
society had been laid to rest.

Apparently not. But then, what more do
you expect when a section of the dalits
themselvesgo to court against those bel ow
them, and employ all the arguments the
brahminsinvented against reservationsand
specia provisions for the deprived castes
as such? Did they not ask for it? Did they
not lay it open to the court to once again
happily walk over what in law would be
called ‘covered ground’? Every one in
AndhraPradeshrecallsthegleewithwhich
casteist society welcomed the arguments
used by the Malas against the demand
raised by the Madigas. Thereisin general
in human affairs nothing more calculated
to please than the appropriation of your
arguments by your own opponent in the
innocent assumption that he is protecting
the right obtained against you from an
encroacher. And like society, like judges,
for the tortuous reluctance with which the
courts came to accept that Indiais a caste
soci ety and something shoul d bedoneabout
it if we are ever to be a real democracy
is evident from the history of judicial
pronouncements on reservations.

To the judges, one is tempted to read
what a predecessor of theirs said two
decades ago. In K C Vasanth Kumar vs
Stateof Mysore, 1985, O ChinnappaReddy
said something about how the Constitu-
tion of India, at least in its more positive
aspect, may be read:

...We must also remember that we are
expounding a Constitution born...of an
anti-imperialist struggle, influenced by
constitutional instruments, events and
revolutionselsewhere, in search of abetter
world, and wedded to the idea of justice,
economic, social and political to al. Such

a Constitution must be given a generous

interpretation so as to give al its citizens

the full measure of the justice promised
by it.

This probably sounds terribly like 20th
century discourse, but it was 20th century
aspirations that shaped the Republic of
India, and there is no cogent reason for
declaring that Republic dead. Gl
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