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Everyone in Andhra Pradesh recalls the glee with which
casteist society welcomed the arguments used by the malas
against the demand raised by the madigas. There is in general
in human affairs nothing more calculated to please than the
appropriation of your arguments by your own opponent
in the innocent assumption that he is protecting the right
obtained against you from an encroacher. And like society,
like judges, for the tortuous reluctance with which the courts
came to accept that India is a caste society and something
should be done about it if we are ever to be a real democracy
is evident from the history of judicial pronouncements on

. 1
reservations.
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ENGLISH ESSAYS

(14
Whatever be the historical origin of

this ladder-like system of Hindu society,
it has long been recognised that it has
had the effect of ensuring that Hindu
society reproduces itself stably. It has
successfully legitimised subservience to
superiors by placing somebody
beneath all but the lowest rung; To rebel
against one’s caste superiors is to open
the gates - at least the gates of moral
sanction - for the rebellion of one’s caste
inferiors against oneself. Psychologically,
the caste oppressor is not an
unbridgeable alien - as he has to be to
provoke outright rebellion - for heis a
part of everybody’s identity. To
condemn oppression is to condemn at

least a little bit of oneself. ”






Categorisation Ordinance is Within
Legislative Competence of State

(Arguments filed by K.G. Kannabiran and K. Balagopal
appearing for impleaded party T.N. Sadalakshmi in
W.P. No 25907/99 and batch)

The main question in this batch of writ petitions is whether
the rationalisation of Scheduled Caste Reservations as envisaged
by the impugned Ordinance is within the Legislative competence
of the State Legislature.

It has been contended by learned senior counsel arguing
for the petitioner in WP No 25907 of 99 that since the term
Scheduled Caste is not found in any of the three lists in the
Seventh Schedule of the Constitution, it is a residual matter, on
which only Parliament can legislate by virtue of entry 97 of List
I. This would imply that not only the impugned rationalisation
of reservations, but even the very provision of reservations for
Scheduled Castes would be outside the competence of the State
Legislature. However, the competence of the State Legislature
to provide for reservations under Art 15 or Art 16 is no longer
res integra. In fact, the nine judge Constitution Bench in the Mandal
Commission case (Indira Sawhney vs State, 1992 Supp(3) SCC 217)
has held that Parliament and State legislatures as well as the
executive in respect of Central and State services as well as all
local bodies and other authorities including all agencies and
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instrumentalities of the State and all statutory authorities have
the competence to provide for reservations, whether for
Scheduled Castes and Tribes or for Other Backward Classes
(paragraphs 735 and 736 supra). The Full Bench of the A.P.
High Court that dealt with the present question on the previous
occasion (1997(5) ALD 625) has also held that the legislative
competence of the State Legislature to provide for reservations
in services and in educational institutions flows from Lists II
and III, by virtue of entry 41 of List II and entry 23 of List III
read with Arts 335 and 16(4) of the Constitution, and entry 25
of List III read with Arts 15(4) and 46 of the Constitution
(paragraph 36 of the judgement, supra).

The more important question is whether the rationalisation
as envisaged by the impugned Ordinance is within the legislative
competence of the State. Reliance is placed by the petitioners
on the previous Full Bench judgement (7997(5) ALD 625)
wherein it was held that such an exercise would be #/tra vires the
powers of the State by virtue of Article 341(2). The plain wording
of Art 341(2) shows that this is a mistaken view:

Art 341. Scheduled Castes. (1) The President may with
respect to any State or Union Territory, and where it is a
State, after consultation with the Governor thereof, by
public notification, specify the castes, races or tribes or
parts of or groups within castes, races or tribes which
shall for the purposes of this Constitution be deemed to
be Scheduled Castes in relation to that State or Union
territory, as the case may be.

(2) Parliament may by law include in or exclude from the
list of Scheduled Castes specified in a notification issued
under clanse (1) any caste, race or tribe, or part of or
group within any caste, race or tribe, but save as aforesaid
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a notification issued under the said clause shall not be
varied by any subsequent notification.

Thus, what is barred by Art 341(2) is any attempt by the
State legislature to include a caste in or exclude a caste from the
list of Scheduled Castes notified by the President. No such
inclusion or exclusion is affected by the impugned Ordinance
No 6 of 1999. That is clear from the very text of the Ordinance,
but is made explicit in the last clause where it is said that nothing
in the Ordinance shall be deemed to imply the inclusion or
exclusion of any caste from the list of Scheduled Castes notified
by the President for the State of Andhra Pradesh.

Much is made by the petitioners of the expression ‘for the
purposes of this Constitution’ employed in Art 341(2). It is
argued that the expression comprehends reservations too, and
therefore the list as provided for in Art 341 is the list for the
purposes of Scheduled Caste reservations. Of course, it is. But
the impugned Ordinance in no way amends the list.

All that the impugned Ordinance does is to divide the
reservation quota provided to the Scheduled Castes in a more
equitable manner so that the reservations may be availed of more
equitably by all the beneficiaries. Art 16(4) speaks of provision
of reservations in appointments or posts for any backward class
of citizens that is not adequately represented in the services
under the State. If, therefore, the State finds that certain castes
among the Scheduled Castes are not adequately represented,
notwithstanding the provision of reservations to the Scheduled
Castes in general, then the State would be entitled to make a
separate provision for the under-represented Scheduled Castes
within the category of Scheduled Castes, without of course,
tampering with the list of Scheduled Castes i.e., without including
a new caste or excluding an existing caste from the list. It is
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settled law that not only treating equals as unequals but also
treating unequals as equals is violative of Art 14. The State,
therefore, must necessarily make an equitable subdivision of the
reservations where real internal inequality and unequal access
to reservations are made out. As was said by Justice Chinnappa
Reddy in K.C. Vasanth Kumar vs State of Karnataka (1985 Supp
SCC 714): “In fact such a classification would be necessary to
help the More Backward Classes; otherwise, those of the
Backward Classes who might be a little more advanced than the
More Backward Classes might walk away with all the seats’
(p.750 supra at para 55).

It is argued by the petitioners, and has been held by the
Full Bench judgement of this Court in 7997(5) ALD 625, that
such a rationalisation or subdivision of reservation quota by the
State Legislature is permissible for the Other Backward Classes,
but not for the Scheduled Castes. No such distinction has been
made by the Supreme Court in the Constitution Bench judgement
in Indira Sawhney case where it was held that ‘there is no
constitutional or legal bar to a State categorising the backward
classes as backward and more backward” and that ‘even among
the backward classes, there can be a subdivision on a reasonable
basis’ (para 802, supra). The Court was following the earlier view
expressed in (1972) 1 SCC 660 and 1985 Supp SCC 714.
Moreover, the expression backward class here includes both Other
Backward Classes and Scheduled Castes and Scheduled Ttribes,
for ‘itis beyond controversy that Scheduled Castes and Scheduled
Tribes are included in the expression backward class of citizens’
(para 803, supra). (Also, paras 781 and 787, 788, supra).

Once it is held that a backward class of citizens as
comprehended in Art 16(4) can be classified by a State into
Backward and More Backward for the purpose of equitable
distribution of the reservation quota earmarked for that class,
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and it is also held that the expression Backward Class of citizens
also comprehends the Scheduled Castes and Scheduled Tribes
within it, it follows logically that Scheduled Castes can also be
divided by a State (whether by the Legislature or by the
Executive) into less backward and more backward for the purpose
of a more equitable division of the reservation quota assigned
to the Scheduled Castes. Since both the above propositions have
been upheld by the Constitution Bench in Indira Sawhney’s case,
the logical corollary follows. The Full Bench judgement of this
Hon‘ble Court that has held to the contrary is therefore bad in
law to that extent.

It has been argued by the counsel for the petitioners that
the Scheduled Castes are homogeneous, and that they should be
treated as a single unit. There is no warrant at all for this
proposition. Article 341 speaks of ‘castes, races, or tribes or
parts of or groups within castes, races or tribes’ which are notified
as Scheduled Castes by the President. This definition certainly
does not lead to the conclusion that the Legislature intended
that Scheduled Castes should be understood as a homogenous
unit. Indeed, the picture evoked is that of a possibly very
heterogeneous grouping characterised not by homogeneity but
by some commonality, which is nothing but the disability of
untouchability. Moreover, the fact that Parliament is empowered
to include or exclude castes from the Scheduled Castes list shows
that the Legislature has comprehended that a caste which is
Scheduled Caste at one point of time may in course of time
cease to be so qualified, or that a caste which is not so at one
point of time may in due course become a Scheduled Caste.
Thus, neither homogeneity nor unity can be inferred.

The Presidential Order lists out the Scheduled Castes
relevant to a particular State or Union Territory. It identifies and

Sub-Classification of SCs - A Democratic Perspective 58 69



lists out the castes or groups suffering the stigma of
untouchability. Such an enumeration was never intended as
merging them into one group. It is merely an inventory. The
Presidential Order does not provide any reservations nor
therefore does it undertake any subdivision of the reservation
quota. That is left to the competent authorities under the
Constitution to do. As seen above, the Constitution Bench in
the Mandal Commission case has held that not only Parliament
and State Legislature but every executive body and all Statutory
bodies and all local bodies too have that power. In this the Court
was merely following the view taken by the Supreme Court from
the very beginning (eg. M.R. Balaji vs State of Mysore, 1963 Supp
7 SCR 439).

It cannot be supposed that the President was ignorant of
the inequalities among the castes and groups notified by him
under Art 341(1). Reference to such inequalities in the list would
not be necessary, since the purpose of the notification is merely
to list out the Scheduled Castes for the relevant State, leaving
the specific measures of protective discrimination to the
competent authorities. Such measures may well have to make
differential provisions for the different castes within the notified
list for the sake of doing full and effective justice. No bar is
placed on that by Art 341. Indeed, nothing is said in Art 341
about what measures may or may not be taken for the
amelioration of the situation of the castes listed out by virtue
of the provision made therein. If it is said that the President
intended that the notified castes must be treated as a
homogeneous or a single unit, that would be attributing to the
President the arbitrary act of treating unequals as equals, or
ignorance of the fact that the Scheduled Castes are unequal
among themselves. Neither of these can be attributed to the
President.
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The power to provide for reservations is a power of
affirmative action of protective discrimination. It is a positive
responsibility placed upon the State by the Constitution. From
the time of the seven judge Constitution Bench judgement in
State of Kerala vs N.M. Thomas ((1976) 2 SCC 310)) it has been
the law of the land that Art 16(4) and 15(4) are not exceptions
to the Constitutional mandate of equality before the law, but
rather a Constitutional mandate of affirmative action to ‘enforce
equality and eliminate inequality’ (para 44 of State of Kerala vs
N.M. Thomas, supra). The object of Art 341 itself is to provide
protection to the members of Scheduled Castes having regard
to the economic and educational backwardness from which they
suffer (para 43, supra). Equality is the content of Arts 14, 15(1)
and 16(1) (para 44, supra), but whereas Art 14 is couched in
negative language, Art 16(1) is affirmatively worded. And Article
16(4) indicates one of the methods of achieving equality
embodied in Art 16(1), namely equal opportunity in employment
under the State. Article 16(1) permits reasonable classification
just as Art 14 does, and 16(4) indicates one such reasonable
ground (Paras 45 and 40, supra). The same reasoning would apply,
mutatis mutandis, to Arts 15(1) and 15(4). In the words of Chief
Justice Ray, speaking for the majority: ‘Preferential treatment
for members of backward classes with due regard to
administrative efficiency alone can mean equality of opportunity
for all citizens. Equality under Art 16 could not have a different
content from equality under Art 14. Equality of opportunity for
unequals can only mean aggravation of inequality. Equality of
opportunity admits discrimination with reason and prohibits
discrimination without reason. Discrimination with reason means
rational classification for differential treatment having nexus to
the Constitutionally permissible object’. Thus, subdividing the
reservation quota earmarked for Scheduled Castes so that
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unequals among the Scheduled Castes are not treated as equals
by virtue of the fiction that they are a homogenous lot is very
much within the power of the State, and even its responsibility,
since 16(1) is an affirmative right which puts a corresponding
responsibility upon the State.

The reasoning in State of Kerala vs N.M. Thomas has been

affirmed and followed in toto in Indira Sawhney vs State.

Another ground taken by the petitioners, following the view
of the Full Bench in 7997(5) ALD 625 is that Scheduled Castes
are the most backward of all the backward classes, and that
once a collection of castes or groups have been identified and
notified by the President as the most backward, any further
identification of more backward and less backward among them
would amount to depriving the less backward thus identified of
the status of the most backward among the backward classes,
which would in effect be excluding them from the list of
Scheduled Castes, a power which Parliament alone has. There is
no warrant at all for this view. We have already referred to the
view of the Constitution Bench in the Indira Sawhney case,
holding that identification of more backward and less backward
among the Backward Classes (which expression comprehends

also the Scheduled Castes) is permissible in law.

Apart from that, there is no basis for the view that the
Scheduled Castes are identified by the characteristic of being
the most backward among the Backward Classes. It may, of
course, be true that the Scheduled Castes are in fact the most
backward, but that is not the identifying or defining characteristic,
and it has never been intended that it should be so. The
Constitution does not define Scheduled Castes by any
characteristics but merely says in Art 366(24) that the Scheduled
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Castes are the castes so enumerated and notified by the President
under Art 341(1). In fact, as a matter of administrative practice,
the Scheduled Castes have been identified by the common
disability of untouchability. The Scheduled Castes are, and have
always been understood to be, the panchamas outside the pale of
Hindu society. It has been held by the Supreme Court in the
Indira Sawhney case (para 772, supra) that when an expression
is not defined in the Constitution, the debates of the Constituent
Assembly can be looked into to ascertain its meaning. Such a
perusal would reveal that the expression Scheduled Caste was
used synonymously with Depressed Classes, which expression
in the usage of those days connoted the untouchables. “The
Constituent Assembly had always recognised that the Scheduled
Castes were a backward section of the Hindu community who
were handicapped by the practise of untouchability’ (The Framing
of India’s Constitution: A Study by B. Shiva Rao, Indian Institute of
Public Administration, New Delbi p. 771; also p.760). Subsequent
discussion by the Courts in all the cases pertaining to reservations
shows that Scheduled Caste has always been understood as an
official name for untouchables, as the scholar Marc Gallanter
says in his treatise: Competing Inequalities. For instance, Justice
V.R. Krishna lyer’s concurring judgement in State of Kerala vs
N.M. Thomas (supra) proceeds on the undisputed assumption that
Scheduled Caste and harjjan are the same and uses the two
expressions interchangeably.

Art 366(24) says that the expression Scheduled Castes
means such castes, races, tribes or parts or groups thereof which
are deemed to be Scheduled Castes under Art 341(1) for the
purposes of the Constitution. Art 341(1) empowers the President
to notify the castes, races, tribes etc which shall be so deemed.
No other clue is provided by the Constitution as to what is the
defining characteristic of the Scheduled Castes. But the history
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of the framing of the Constitution shows that in the original
draft of the Constitution, the Scheduled Castes were defined as
including such castes, races, tribes or parts of or groups within
castes, races or tribes as were recognised as such under the
Government of India Act, 1935 (The Framing of India‘s Constitution,
supra, p 765). The corresponding provision of the Government
of India Act is 26(1) which says that:

Scheduled Castes’ means such castes, races, tribes or parts
of or groups within castes, races, tribes which appear to
His Mayesty in Conncil to correspond to the classes of
persons formerly known as ‘the depressed classes’, as His

Magesty in Council may specify.

Since ‘the classes of persons formerly known as the
Depressed Classes’ were none other than the untouchables, this
makes it clear that Scheduled Castes in the view of the
Government of India Act, 1935, were those recognised as
untouchables by the then Government of India. The Constitution
Drafting Committee adopted the same list (The Government of
India (Scheduled Castes) Order, 1936), but the difficulty was
that there was no such list for the Indian States. To enable
identification of Scheduled Castes in the whole of India, it would
not have been sufficient to adopt the eatrlier list notified for British
India. The power to notify had to be given anew. (The Framing of
India’s Constitution, supra, pp 779 - 780). For this reason alone,
and not because any departure from the criterion was felt to be
necessary, the draft article, when finalised as Art 341(1), took
the present form. Reference to ‘the classes of persons formerly
known as the depressed classes’ would have been an
anachronism, and in any case would have been superfluous since
by that time the notion of Scheduled Caste as an official name
for untouchables had become familiar.
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Thus, Scheduled Castes are nothing but untouchables or
panchamas outside the four-fold division of Hindu Society. That
is the common characteristic shared by all the castes notified by
the President under Art 341(1). That they are also, perhaps, the
most backward of all castes is a further characteristic, no doubt
linked to being outcastes, but that is not the defining or identifying
characteristic. Whereas even the most backward of the castes
included in the OBC list are within the fold of Hindu society,
however lowly their position may be. The Scheduled Castes are
united in being commonly regarded as untouchable by Hindu
society, but are otherwise quite heterogeneous among themselves.
Recognition of some of them as more backward than the others
would not by implication or otherwise put the others outside the
list of Scheduled Castes, as said by the Full Bench of this Court
in the previous judgement, since the common disability of
untouchability which put them together in the Presidential
notification would not be denied thereby.

It has further been argued that identification of less
backward among the Scheduled Castes amounts to identifying a
creamy layer, which has been held to be inapplicable to Scheduled
Castes by the Supreme Court. The two are however not the same.
The creamy layer is a category within a backward class which is
excluded altogether from reservations. The less backward classes
identified for the purpose of rational subdivision of reservation
quota are not excluded from reservations. They are allotted their
quota just as the more backward are allotted theirs. All that is
done is to allot separate quotas so that the more backward may
not be preempted by the less backward from availing of
reservations. This cannot be confounded with the notion of a
creamy layer within a backward class that is altogether excluded

from reservations. And therefore, the Supreme Court’s ruling
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that the notion of creamy layer does not apply to Scheduled
castes and Tribes is no bar for the rational sub-division of

Scheduled Caste reservations.

Thus, it is submitted that the Full Bench judgement in
1997(5) ALD 625 is bad in law to the extent of the view that
the rationalisation attempted by the State government is violative

of Art 341, and merits reconsideration by a larger Bench.

We deal next with some of the other points raised by the

petitioners.

One is that the procedure mandated by Art 338 has not
been fully followed by the State government in issuing the
impugned Ordinance. The previous Full Bench judgement (s#pra)
had struck down the GOs passed by the State government for
the same purpose on the earlier occasion on the ground, among
others, that the government had not consulted the National
Commission for SCs and STs as mandated by Art 338(9). Whether
such a consideration would also apply to a legislative exercise
of jurisdiction as in the case of the impugned Ordinance is an
arguable matter, since exercise of legislative power cannot be
predicated on obtaining the opinion of an executive or
consultative body such as the National Commission, however
highly placed. Any such view would be totally contrary to the
basic scheme or structure of the Constitution. But it is not
necessary to traverse that ground now because it is an accepted
fact that the State government has subsequently consulted the
National Commission for SCs and STs, and only afterwards issued
the impugned Ordinance. It is nobody’s case, and indeed it cannot
be, that not only consultation but even the consent of the
National SC and ST Commission must be taken for the measure.
Therefore, the fact that the National SC and ST Commission
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has disagreed with the view of the State government about the
need for the rationalisation is not and cannot be a ground for
challenging the Ordinance 6 of 1999.

But the petitioners have raised the ground that the
procedure laid down by the other clauses of Art 338 for going
ahead with the rationalisation notwithstanding the difference of
opinion expressed by the National Commission has not been
followed. What would be the effect of such a non-compliance,
if any, is an arguable matter, for legislative power under the
scheme of the Indian Constitution can be limited only by
substantive compliance with Constitutional provisions and not
by procedural rigmarole, but the fact is that there is no such
non-compliance at all.

It is necessary to extract the provisions of Art 338(5), (6),
(7) and (9) for the purpose of meeting the argument of the
petitioners.

338(5): 1t shall be the duty of the Commission -

(a) to investigate and monitor all matters relating to the
safeguards provided for the Scheduled Castes and
Scheduled Tribes under this Constitution or any other
law for the time being in force or under any order of
the Government and to evaluate the working of such
safegnards;

(b) to inquire into specific complaints with respect to the
deprivation of rights and safegnards of the Scheduled
Castes and Scheduled Tribes;

() to participate and advice on the planning process of
socto-economic development of the Scheduled Castes
and Scheduled Tribes and to evalnate the progress of
their development under the Union and any State;

Sub-Classification of SCs - A Democratic Perspective 77



(d)

(¢)

(6)

(7)

to present to the President, annually and at such other
times as the Commission may deem [it, reports upon
the working of those safeguards;

to make in such reports recommendations at to the
measures that should be taken by the Union or any
State for the effective implementation of those safeguards
and other measures for the protection, welfare and socio-
economic development of the Scheduled Castes and
Scheduled Tribes; and

to discharge such other functions in relation to the
protection, welfare and development and advancement
of the Scheduled Castes and Scheduled Tribes as the
President may, subject to the provisions of any law
made by Parliament by rule specify.

The President shall cause all such reports to be laid
before each House of Parliament along with a
memorandum explaining the action taken or proposed
to be taken on the recommendations relating to the
Union and the reason for the non-acceptance, if any,

of any such recommendations.

Where any such report, or any part thereof, relates to
any matter with which any State government is
concerned, a copy of such report shall be forwarded to
the Governor of the State who shall canse it to be laid
before the Legislature of the State along with a
memorandum explaining the action taken or proposed
to be taken on the recommendations relating to the State
and the reasons for the non-acceptance, if any, of any
such recommendations.
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(9) The Union and every State Government shall consult

the Commission on all major policy matters affecting
Scheduled Castes and Scheduled Tribes.

The substance of clauses (5) to (7) is that the Commission
monitors the safeguards provided for the SCs and STs, and
submits annual reports - and also periodical reports if it so pleases
- to the President. The President will place the report before
Parliament. To the extent that the matter relates to the Union,
the memorandum of action taken on the recommendations will
also be placed before Parliament by the President. It is important
that this may be done either before taking the action or after.
The President, i.e., the Union may take action on the report
immediately and then place it before Parliament along with a
memorandum of action taken. In taking the action, the President
may reject any of the recommendations of the Commission, but
in that case the reasons thereof are to be placed before the
Parliament, along with the memorandum of action taken,
whether before taking the action or after. To the extent that the
recommendations relate to a State government, the Commission
will place the report before the Governor of the State, who will

do likewise with the State legislature.

Clause (9) makes it mandatory for the Government,
whether at a State or the Centre, to consult the Commission on
all major policy matters affecting the SCs and STs. The Full Bench
of this Hon’ble Court in 7997(5) ALD 625 has held that the
consultation is mandatory. But is the opinion of the Commission
to be deemed to be a report in the sense of clause (5) abover If
not, once the consultation is over, the government can proceed
to take action in formulating and implementing the policy, taking
into consideration the views of the Commission. It is nobody’s
case that the opinion of the Commission is binding on the

Sub-Classification of SCs - A Democratic Perspective 2 79



government, more particularly the Legislature, though
consultation is mandatory. On this construction, the State
government, having consulted the Commission as mandated, has
gone ahead with the Ordinance 6 of 1999, rejecting the advice
of the Commission. There is nothing illegal about it.

Alternatively, if the opinion of the Commission given in
answer to the advice sought by the State government is taken to
be a report in the sense of clause (5) above, clauses (6) and (7)
come into play. Clause (6) puts no burden on the State
government: it is for the Commission to place its report before
the President and for the President in turn to place it before
Parliament, along with the memorandum of action taken or
proposed to be taken to the extent that the matter relates to the
Centre. Whether the Commission and the President have done
so or not has no effect whatsoever on the legality of any action
taken by the State government after having received the report,
to the extent that the matter relates to the State.

That leaves clause (7). As seen above, clause (7) only says
that the Governor, having received the report of the Commission
(in this case the advice or opinion of the Commission on the
question posed by the State government) must place the report
before the Legislative Assembly along with the memorandum
of action taken, if the action is taken before placing the report,
and in the other event the action proposed to be taken, along
with the reasons for rejecting the Commission’s
recommendations, if any. In the present case, the action has been
taken in the form of issuing the impugned Ordinance even before
the report was tabled in the Assembly. There is nothing illegal
about it since clause (7) permits the Governor to place the report
along with the memorandum of action taken and the reasons for
rejecting the Commission’s opinion before the Assembly after
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taking the action. There is nothing in Art 338 of the Constitution
that says that the reasons for differing with the Commission must
be explained to the Legislature before taking action, or that the
State government must wait till the President places the report

before the Patliament, as claimed by the petitioners.

In any construction of Art 338(5) to (7) and (9), therefore,
there is no illegality in the passing of the impugned Ordinance,
even granting that Legislative power can be shackled by

procedural preconditions.

The other ground taken by the petitioners is that the
classification made by the Ordinance is »ala fide since it is done
under the pressure of the MRPS, the organisation that
spearheaded the struggle for the subdivision or rationalisation
of the SC reservation quota. This is a misconceived ground.
Whatever the expression used, it is the duty of government in a
representative democracy to respond to demands from the people.
The response may be questioned if it is #/fra-vires or arbitrary or
otherwise unconstitutional, but the very act of responding to
demands from the people or a section thereof cannot be assailed
on the ground of ‘bowing to pressure’. Democracies are preferred
to authoritarian States precisely because they do bow, or are

expected to bow, to legitimate pressure from the people.

We have argued above that there is nothing
unconstitutional about the exercise of power by the Governor
of A.P in issuing the impugned Ordinance. It remains to be seen
whether it can be assailed before this Hon’ble Coutt on the
ground of being an arbitrary exercise of power, in the sense of
there being no rational nexus between the changes effected by
the Ordinance and the purpose sought to be achieved. It is
respectfully submitted that in assessing this ground this Hon’ble
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Court cannot go into whether the legislation impugned is
necessary or advisable or better alternatives could have been
thought of. That was the advice of the National Commission
for SCs and STs, and the State was in its power to reject the
advice and proceed to legislate according to its considered view
of the matter. This Hon’ble Court can no more dictate the State’s
policy once Legislative competence is granted. It can only see
whether there was material at all before the government which
would indicate a rational nexus between the legislation sought
to be made and the object sought to be achieved. The opinion
of the National Commission and the petitioners herein that the
material is not sufficiently weighty to justify the Ordinance is
not a legally valid ground for impugning the Ordinance. That is
a matter entirely for the satisfaction of the Legislature, provided
only there is some material at all for arriving at the opinion that
the proposed rationalisation has a nexus with the aim of doing
more complete social justice in terms of Arts 15(4), 16(4), 38,
46 and 335 of the Constitution.

The Justice Ramachandra Raju Commission’s report as well
as the data later supplied by the State government to the National
Commission amply demonstrates that there is unequal access to
the SC reservations among the 59 castes in the SC list. In fact,
their social situation is also clearly differentiated. The castes put
in Group A (the Relli group) in the impugned Ordinance have
the traditional caste occupation of scavenging. The castes put
in Group B (the Madiga group) have the traditional caste
occupation of skinning dead cattle, tanning the hide and making
chappals and other leather goods. The castes put in Group C
(the Mala group) are agricultural labourers by traditional
occupation. The castes in Group D (the Adi Andhra group) are
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families from both the Mala and Madiga castes, predominantly
from the highly developed Godavari delta, which have adopted
the common name Adi Andhra in the course of the Self-Respect

movement and social reform.

As for the unequal access, the data supplied to the National
Commission by the State government shows (p.112 of the
National Commission’s report) that while Malas and Madigas
are 36.91% and 45.56% respectively of the SC population, their
relative share in the posts held by SCs in State government is the
reverse: Malas occupy 46.23% and Madigas 36.59% of the posts.
The proportion of the two communities in higher education is
even more skewed. Malas account for 49.12% and Madigas
33.96%. Among Social Welfare scholarship holders (post-matric)
52.95% are Malas and Madigas are 37.35%. With reference to
professional education, the National Commission has itself noted
that admissions through EAMCET in the three previous years
show that among the SC candidates 58.97% are Malas and
28.78% are Madigas (p. 56 of the report). The Ramachandra
Raju Commission report shows that similar disparity exists across
the board. Whether this is called glaring or minor is not a matter
that may be adjudicated by this Hon’ble Court. The data indicates
that the rationalisation undertaken by the State government by
way of creating four sub-groups among the SCs and allotting a
fixed share to each so that the reservations may be availed of
more equitably is not without rational nexus with the data as
revealed above. Thus, it cannot be said that the rationalisation
made by the impugned Ordinance is arbitrary and liable to be
struck down. It is a different matter that some may view the
discrepancy as not warranting legislative interference. It is the
Legislature’s opinion that is decisive, and that is the prerogative
of the Legislature within the Constitutional scheme.
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It has been argued that the Justice Ramachandra Raju
Commission’s report is flawed by incomplete data. But as a matter
of fact, that Commission collected data pertaining to15 to 20
percent of the total, which is a very sizable sample by the
cannons of scientific sampling. It does not matter that no
deliberate effort at random sampling was made and whatever
data pertinent to the issue that came its way was used by the
Commission. For it is nobody’s case that the data was limited
due to reasons that introduced a systematic bias relevant to the
matter in issue. The Commission’s data is a random sample for
all practical purposes. In any case, the more comprehensive data
collected by the State government at the direction of the National
Commission reveals the same trend.

That both the least underdeveloped and the most
underdeveloped of the SC sub groups (Group A and Group D)
are allotted one percent in the impugned Ordinance is given as
one more instance of the arbitrariness of the exercise. As a matter,
the percentage is determined by the relevant population
proportion within the SC population. Hence if both the most
developed and the least developed are equal in numbers they
will naturally get the same percentage. But the subdivision
ensures that each has its separate quota, and the more developed
do not eat away the whole of it. Moreover, preference to the
least developed is shown by allotting the first of the SC roster
points to Group A and the last to Group D.

The data has also been impugned on the ground that the
population statistics pertain to the 1981 census. That affects
only two items of the data. One is the population of the various
SC castes, which would naturally be very different now in
absolute numbers compared with the 1981 figures, but the relative
proportions would have hardly varied. Since the comparative
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assessment (proportion of the various SC castes in jobs, in
colleges etc) is made on the basis of relative and not absolute
figures, there is no harm in relying on 1981 data. The second is
the literacy rates. This would naturally be different today than in
1981, and there is no reason to believe that the difference between
the various castes in this matter is the same even today. The rest
of the data is in no way affected by the fact that the 1981 census
figures are relied upon for the above two purposes. This does
not diminish the rationale of the data to any significant extent.

Thus, the argument that the Ordinance is an arbitrary
exercise of power does not by any means hold water.

It is therefore submitted that the batch of writ petitions
possess no merits whatsoever and are liable to be dismissed.

Written Arguments filed by K.G. Kannabiran and K. Balagopal
10 February 2000

Sub-Classification of SCs - A Democratic Perspective 58 85



A Tangled Web: Subdivision of
SC Reservations in AP

The mala—madiga conflict in Andhra Pradesh over the
sharing of the reservation quota for Scheduled Castes (SCs) is
by now a classic case study of what happens when problems
that are best resolved socially are thrown upon the shoulders of
the law because of the intransigence of one side or the
recklessness of both sides. It is not that the law is irrelevant for
a democratic resolution of social problems. After the social
process of resolution has worked itself through to a broad
consensus, the law can enter and consolidate what is already
resolved and thereby give it permanence, continuity and the
assurance of authority. This would ensure that each new
generation need not struggle for it again until an alteration of
the solution is desired. In a situation where there is as yet no
consensus, the law, if used judiciously and to a strictly limited
extent, can also exert the pressure of authority and impel the
social groups concerned to resolve the problem. If nothing else,
it can make it an enforced habit to look the problem in the face.

These are two legitimate roles the law can play. But in the
absence of a basic will in the social groups concerned to resolve
the problem rather than fight it out, or in the face of the
intransigence of one party to it, it would be ill advised to make
the law a substitute for the lack of preparedness in the hope
that it will somehow work magic. If it is, it is bound to lead to
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the kind of convoluted tangle that the ‘categorisation™ issue is
witnessing in AP today. This would be so in the best of
circumstances but particularly so when the law is an instrument
in the hands of the kind of political executive we have today:
opportunist, unprincipled and always on the lookout for the
political mileage to be got from tackling social problems.

The limitations of purely legal solutions to social problems
is illustrated in a different dimension by the statutory provisions
pertaining to untouchability and violence on women. Perhaps,
there were many who honestly believed that the mere enactment
of these laws would effectively change things. In any case, these
laws were made on the basis of a seemingly progressive
consensus in society. Unlike land reforms and caste-based
reservations which were (and in the case of reservations, still
are) challenged vehemently by the losers of the privileges taken
away thereby, nobody opposed the legislation against
untouchability and untouchability-related offences or the one
that takes a penal view of domestic violence on women. At any
rate, they did not do so vocally.

But the laws have never worked smoothly because there
never was any real consensus behind them; there was only inability
to oppose them with any legitimate argument. If the laws had
been enacted today, perhaps the Sangh Parivar® ideology would
have come in handy. But they were mercifully enacted well before
the Babri Masjid® was pulled down. In any case, the consequence
of the lack of an honest consensus to the effect that

" Refers to classification of the Scheduled Castes into four categories for purposes of
reservation in government jobs and educational institutions.

2 The family’ of Right-wing Hindn organisations spawned by and affiliated to the
Rashtriya Swayamsevak Sangh

7 A mosque at Ayodhya in the State of Uttar Pradesh that was demolished by Right-
wing Hindu fanatics on 6 December 1992
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untouchability and wife-beating are serious crimes has been that
ensuring the implementation of these statutes is an uphill task
for Dalits and women. As all activists know, it frequently requires
one agitation for a First Information Report (FIR) to be propetly
booked, another for the suspects to be arrested, and yet another
to ensure that a charge sheet is honestly drawn up. All this is
provided that the victim is not in the meanwhile beaten down
by social and possibly physical pressure to give up and join the
mainstream of pliant servitude. The plain fact is that the enforcers
of the law have little enthusiasm for giving effect to these laws,

and even the judiciary is not always an exception.

On the other hand, the very existence of these statutes
has, if nothing else, forced society to constantly contemplate
these crimes, make it a habit to see them and think of them as
crimes, and act accordingly. This in itself can help wear down
the resistance to change. The laws are therefore far from being
useless or discardable: a constant pinprick has undoubted use,
apart from an occasional success in prosecution. And the force
of penal legislation was perhaps the least uncivilised force that
could have been used against the holders of the inhuman

privileges rendered culpable thereby.

The subdivision of Dalit reservations is in a slightly
different category. This is a matter not of oppression but of
inequality between the oppressed — though structured in an
oppressive manner, given the ladder-like structure of the caste
system from the top to the bottom. What was needed was
acceptance by the relatively well-placed among the Dalits that
the demand of the more disadvantaged was just. A law-enforcing
equality in the absence of such an acceptance would be tortuous

in its making and lame in its working,
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Without doubt it would have its efficacy, if nothing else,
in making contemplation of the demand and some degree of
concession to it a habit. In any case, those who are at the receiving
end of inequality can never be convinced that what is usually
called the ‘majesty of the law’ must await the consent of the
mortals on the other side, who have no reason for being in a
hurry to yield. And yet the structuring of such a law is bound to
be painfully protracted, and in its functioning the law is likely to
be equally painfully hobbled.

There are fifty-nine castes listed in the Scheduled Caste
Otder pertaining to AP. The malas and the madigas are, by far,
the largest of these castes. Together, these castes make up about
80 per cent of the Scheduled Caste population of the State. The
problem of subdivision has, therefore, taken on the contours of
a mala—madiga conflict. According to the 1981 census (no more
recent break-up of the populations of individual Scheduled
Castes seems to be available), the malas numbered 28.94 lakh,
the madigas 35.72 lakh, and the remaining fifty-seven Scheduled
Castes together about 15 lakh - the total Dalit population being
79.61 lakh. Among these others, the relli community, which is
preponderant in the three northern coastal districts of the State,
is somewhat sizeable. Though these figures are nearly 20 years
old, there is no reason to believe that the relative proportions of
the various communities within the Dalit population has changed
to any appreciable extent since then. The malas and the madigas
are both ‘untouchable’ and suffer equally all the indignities of
outcastes. The savarna Hindus have never differentiated between
the malas and the madigas - or any of the Dalit castes, for that
matter - in the treatment meted out to them as outcastes. But
there is not only difference in occupations but also a miniature
hierarchy within the Dalits that puts the malas on the upper rungs
of the ladder (to use Ambedkar’s felicitous metaphor) and the
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madigas down below. The madigas are outcastes for the malas,
just as there are castes even lower than the madigas, that are
outcastes for the madigas.

Whatever be the historical origin of this ladder-like system
of Hindu society, it has long been recognised that it has had the
effect of ensuring that Hindu society reproduces itself stably. It
has successfully legitimised subservience to superiors by placing
somebody beneath all but the lowest rung. To rebel against one’s
caste superiors is to open the gates - at least the gates of moral
sanction - for the rebellion of one’s caste inferiors against oneself.
Psychologically, the caste oppressor is not an unbridgeable alien
- as he has to be to provoke outright rebellion - for he is a part of
everybody’s identity. To condemn oppression is to condemn at
least a little bit of oneself.

This unwelcome burden, coupled with the arch-
conservative notion of dharma, that sanctifies the ladder of
Hindu society as definitive of divinely ordained righteousness,
has acted as a built-in deterrent against rebellion. The option of
understanding these psychological barriers as merely an
ideological reflection of the physical fear of the rebellion of
those below may be left open to those who like to package social
history in neat rationalisations.

‘Merit’ Argument

But no deterrent, physical or psychological, is ever perfect,
and Hindu society has ever been buffeted by shocks of rebellion
from those down below on the caste ladder. What is remarkable
is that whenever caste domination has been questioned, it has
been justified by the notion that the holders of privilege have
some quality called ‘merit’ that justifies the privilege. In the old
days, it was the merit of past deeds translated into a nobler birth
and ritual purity in this life; today it is the merit of hard work,
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intelligence and efficiency. It is always something with them that
justifies the privilege; it is never the pre-existing social structure
of differential privilege in which all are placed by virtue of the
accident of birth.

The modern argument of selfless hard work and
consequent capability and efficiency was first discovered by the
brahmins in answer to non-brahmin rebels (or interrogators, to
use currently fashionable language) in the Tamil society of the
carly twentieth century. It has ever since been the answer of
holders of privilege at each rung of the ladder. The upper sudras
joined the brahmins in hurling this argument at the Other
Backward Classes (OBCs), the most recent instance in memory
being the campaign in the northern States against the Mandal
Commission’s recommendations, by far the ugliest political
movement of modern India.

Now, some of the malas in AP are using the same
argument. Mala youths belonging to villages in East and West
Godavari districts, where the conflict took a physical form for a
while, were asked why they were not prepared to accept the
legitimate complaint of the madigas that the malas availed
themselves of an unduly large proportion quota. The malas
replied that the madigas ‘eat beef, drink and loaf around, whereas
we work hard’.

It was in 1995 that the Madiga Reservation Porata Samiti
(MRPS) emerged on the scene. It declared that the Scheduled
Caste quota of reservations was being availed of
disproportionately by the mala community and demanded that
the 15 per cent quota allotted to the SCs in the State be subdivided
and fixed quotas allotted to properly identified subgroups of the
fifty-nine Dalit communities. The demand itself is not new. It
appears to have first been placed before the then Chief Minister
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of the State as far back as in 1972. Subsequently, determined
legislators and other public figures from the madiga community
have been submitting representations to each successive Chief
Minister. But this is the first time it took the form of a mass
movement. And what a remarkable effort it was while it lasted!

The movement began with some advantages. Like the
malas, the madigas are spread across the State. If not every
village, then certainly every second or third village in every corner
of the State would have at least a few madiga families. Secondly,
though the reality of a hierarchy within the outcastes and unequal
access to reservations was known, felt and even mildly articulated
for a long time, it was being expressed as a mass upsurge for the
first time. It is a matter of common experience that a mass
expression of a genuine public grievance for the first time attracts
the most innocent and purest following, and also the most
disinterested sympathy from the rest of society. It is in the course
of the second or third round that the expression and the sympathy
are contaminated by what passes in the meantime and by self-

serving after-thoughts.

Thirdly, the demand the madigas raised was plain, simple
and easily understood: ‘divide up the SC reservation quota and
give us our due’. It was moreover felt to be unproblematic since
the Backward Class (BC) reservation in the State has long since
been subdivided into four subgroups, which subdivision has been
upheld by the Supreme Court. Fourthly, the madigas found a
dynamic and charismatic leader in Manda Krishna. A former
Radical* from Warangal, who was later suspected and shunned
by the Radicals and who thought it safer as a consequence to
leave the district and settle down at Ongole, Krishna rose very

* Term used to describe youth activists of the Peaple’s War (PW), a Mavist political
parly
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fast as the founder and enviably popular leader of the MRPS.
His lieutenant was Krupakar, also a former activist of a pro-
naxalite student organisation, — a less charismatic and less
dynamic young man but a capable and dedicated organiser
nevertheless.

The movement took the State by storm in a matter of
months. The first and most audacious thing the madigas did was
to suffix the caste tag to their names. Krishna became Krishna
Madiga, Krupakar became Krupakar Madiga, and so on down
the line. In a society that addresses any number of Krishna
Shastris and Krishna Reddys respectfully, the discomfort this
caused was most amusing to watch. As ‘madiga’ has served as a
term of abuse, whether directed against a madiga or otherwise,
it was most discomfiting to be confronted by someone who
wanted you to address him as ‘Krishna Madiga’. And when people
confessed to themselves that they found it embarrassingly absurd
to think of someone as Krishna Madiga, they were forced to ask
themselves why they did not find it absurd to think of someone
as Krishna Shastri, Krishna Reddy or Krishna Naidu. Since true
victory over an oppressor lies not in putting a bullet through his
head but in making him turn a self-critical eye towards his own
pretensions to superiority, it must be said that this deliberately
chosen tactic of the madiga movement did as much as anything

has ever done to puncture upper caste arrogance.

On the other hand, there was a false note from the very
beginning, though being at the start it was felt to be
understandable. All movements, it appears, require a suitable
image of an evil enemy to sustain themselves. The madiga
movement conjured up the image of the oppressive, cunning
and selfish mala, who by craft and deceit took away all the
benefits given by the State to the SCs. Itis a fact that the madigas,
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apart from not being able to avail themselves of reservations in
proportion to their numbers among the SCs, also suffered the
indignity of being looked down upon by the malas. This ‘local’
hierarchy, which may legitimately be treated as a micro-level
inequality by those looking at the caste system as a whole, would
not necessarily be perceived as merely ‘local’ or ‘micro’ by those
who belong to that level.

This much is understandable. But not the rhetoric that
isolates the malas from the caste system as a whole and makes
them out to be the principal enemies of the madigas. It was even
said by the Madiga leaders that the neo-brahmin is more
dangerous than the brahmin, and that is why the mala is a bigger
enemy. Whether or not the neo-brahmin is truly more dangerous
than the original article, applying that appellation to the malas
was absurd. The madiga demand, so far as reservations were
concerned, could well have been expressed by saying that the
differential social positions of the various Dalit communities
made it impossible for all of them to have equal access to
reservations and that it was therefore necessary to divide up the
reservation quota and give to each propetrly constituted subgroup.
The madiga demand could thus have been justified through an
appeal to the same logic that motivated the provision of
reservations in the first place. But would such a sanitised and
merely rational expression of the demand, apart from not
adequately expressing the madigas’ long-standing resentment at
being looked down upon by their fellow outcastes, evoke the
mass emotional response necessary to create and sustain a mass
movement? Perhaps the movement would have been possible
without the tangible image of a personalised enemy and if it had
been based on a purely rational motivation. But would it not
then be difficult to paper over internal difference or tide over

inconvenient organisational crises?
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But from where does this realisation of the functional utility
of such an image spring before any troubles have been sighted?
Or is it the leader or leaders that need a tangible enemy to project
themselves as indispensable, as valiant fighters around whom
all should rally? Perhaps the image helps discredit all challenge
to their leadership as a conspiracy of the enemy? Or are we
talking of a purely human trait, which has nothing to do with
the possibility or otherwise of a mass movement - the inability
easily to conceive of injustice done to oneself without seeing
behind it the sinister machinations of an evil one?

These are interesting questions to ponder, though the
tradition of Indian intellectuals who consider themselves close
to popular movements is to look only at their political aspect.
Subjecting movements to social-psychological critique, much less
moral critique or analysis, is foreign to that tradition. The more
is the pity, since such a critique would serve a very educative
purpose.

Even more disturbing than the way the madigas articulated
their demand was the response of the malas to the movement.
There were a few honourable exceptions, especially among the
activists of Left, democratic and Dalit organisations who
belonged to that caste. But those whose stand could well have
made a substantial difference to the trajectory of the agitation
were the top leaders of the vibrant Dalit movement of the State.
Almost all these top leaders are from the mala community —
which fact again reflects the dominant position in which that
community is placed among the Dalits of AP. A positive response
from them in keeping with the principle of social justice would
have initiated a process that may well have structured a consensus
among the Dalits on the demand of the madigas. The social
resolution spoken of in the beginning could have come only
through them, if at all. But they did not rise to the occasion.
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Granting these leaders their bona fides, one can well
understand their predicament. The unemployed youth of their
community, dependent almost exclusively on reservations for
their employment prospects, would certainly not have taken
kindly to any concession to the demand of the MRPS. That meant
the leaders’ standing was at stake if they took a stand sympathetic
to the madigas. But, as the experience of the less highly placed
in the Dalit movement and mala activists in other democratic
movements who did take a positive stand has shown, the
difficulty was not really insuperable. After some initial hostility
and even ostracism, their stand was accepted by people of their
caste. In any case, the consequence of the silence of the Dalit
leadership has been such that one can only wish that some of
them at least had had the courage to speak out.

One answer frequently given to this complaint is that if
they had indeed taken a stand, they would have lost their
relevance as leaders of their community, and events would have
taken no different course. But one is not talking of merely
declaring a stand in support of a genuine demand. If a concerted
effort had been made on that basis to begin a process of
reconciliation guided by the larger need of unity of the Dalit
communities to face the discrimination and physical atrocities
that are their common lot, perhaps events would have taken a

smoother course.
Counter-campaign

In the event, almost all of the important Dalit leaders of
the State remained mute spectators, and the gap was filled by
one PV. Rao, a government servant, who certainly did not have
the kind of experience organising a mass Dalit movement that
the others had, such experience as would have helped temper
any tendency to extremism. He formed the Mala Mahanadu and
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went about organising a ‘no-holds-barred” campaign against the
demands of the MRPS. The campaign was based on a mixture
of partly reasonable but mostly imagined or invented arguments.
Strong objection was taken to the picture created of the cunning
and scheming mala as the root of the unequal access to
reservations, and rightly so. It was also argued plausibly that
what is seen as a mala-madiga difference is, in fact, a regional
difference that cannot be cured by a horizontal subdivision of
the SC reservation quota. It is a fact that there is a relative
preponderance of the mala community among Dalits in the
coastal districts who are economically and educationally more
developed than the madigas, who are more in the backward
Telangana and Rayalaseema regions. And the scavenging caste
of rellis, who lag behind even the madigas, is confined to the
three north coastal districts, which are extremely backward
socially, notwithstanding the presence of a sizeable industrial
city in Visakhapatnam. But this plausible argument turns out to
be of no consequence when it is seen that even within a given
region, there is not only social inequality among the Dalit castes
but also inequality in the relative proportions of members of

each community availing themselves of reservations.

The rest of the Mala Mahanadu’s arguments have little
persuasive value. It was said that whereas the madigas had a
vocation (leather work) of their own wherein they could receive
further aid from the government if their advancement was
desired, the malas had no caste vocation and have to compete
with others as agricultural labourers. That the madigas are leather
workers by caste is true, but then the leather work — skinning
dead cattle, tanning hides, and making and repairing chappals
by hand - has hardly been a propellant of social advance even
aided (as has occasionally been the case) by government loans.
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Reservations in education and employment have been
sought and justified on both social and economic grounds. They
have been viewed as an instrument for helping the toiling castes
to move out of the confines of inherited modes of low-paying
toil based largely on traditional technology and commanding,
within Hindu society, little social regard or opportunity of wider
knowledge or social advancement. They have been regarded as
a passport to a mode of life that is more productive and hence
more remunerative, and one which carries greater status as well
as opportunities for expansion of knowledge and skills and further
social advance. This has nothing to do with acquiescence in the
brahminical ideology of degradation of manual skill and the
knowledge it carries. Resisting that degradation and asserting
the self-respect of all the toil and knowledge-based skill it
involves does not, on the other hand, imply acceptance of
stagnation at the level ordained by caste.

It is no answer, therefore, to say: ‘give the madigas more
loans to buy better implements and make more chappals per
day’. Those who continue to make chappals will certainly seek
such assistance, and will demand respect from society for their
skill and toil. But the community as a whole is entitled to ask for
special provisions for sharing the wider province of knowledge
and skills and partaking of the consequent economic and social

advance.

In any case, the Mahanadu’s plea is the kind of argument
made first by the brahmins and later by the other upper castes
against reservations as such: give them help for economic
upliftment, and we too will learn to honour the dignity of labour,
but do not breach our preserve of expanding knowledge and the
status and opportunities it carries. The argument as well as the
answer to it will become clearer if one goes below the madigas
to castes such as the rellis, who have as their exclusive vocation
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scavenging, in which they face no threat of competition. Nor do
the rellis have any scope for advancement if they remain

scavengers.

It was also argued that instead of fighting among themselves
for subdividing their common quota, Dalits should jointly fight
for increasing the SC quota commensurate with the proportionate
increase in the Dalit population and for a proper implementation
of reservations, including the backlog of unfilled vacancies.
There is no reason, however, why the desire for justice zuter se
should wait upon the latter task or tasks. The desire and the
tasks can proceed together, provided both sides, particularly the
more privileged side, make sure that the struggle for subdivision
and the response to it do not vitiate the atmosphere to the extent
of making the united struggle for the common goals impossible.

In any case, this is again no different in principle from the
argument offered by the upper caste anti-reservationists: let us
fight not over division of the existing job opportunities but for
the creation of more. The two struggles can well go together,
and the onus of making this possible lies on the more privileged
and not the less privileged. To ask the disadvantaged to give up
their just demand of equal opportunity in order to pave the way
for the unity required for a common fight for greater opportunities
is plainly unethical.

But the most commonly heard and least justified argument
was that the whole madiga movement was a creature of Chief
Minister Chandrababu Naidu. It is true that the ruling Telugu
Desam Party (TDP) has ever been on the lookout for exploiting
the social gaps left by the Congress. The Dalit support for the
Congress since the days of Indira Gandhi was structured through
the rural Dalit leadership, which was mostly mala by caste.
Hence, there was ample opportunity for the TDP to attract the
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support of the madigas. For this reason, Naidu, a politician as
crafty as they come, responded sympathetically to the MRPS.
To stand this on its head and damn the MRPS as a creature of
his is without any justification.

The MRPS in the meantime went from strength to strength,
quite successfully putting pressure on political parties and other
organisations in the public arena to support its demands. Most
parties and organisations  extended verbal support, if only
because they could find no argument to answer the demands.
The State Legislative Assembly passed unanimously a resolution
supporting the demand. The State government, which in any
case saw political mileage to be derived from it, set up a judicial
commission of enquiry, the Ramachandra Raju Commission, to
enquire into the allegation that a few SCs were securing
disproportionate benefit from reservations to the detriment of
the others.

Set up through a Government Order (GO) issued on 10
September 1996, the commission submitted its report,
substantially agreeing with the complaint of the madigas, to the
government in May 1997. On 6 June 1997, the government issued
a GO subdividing the 15 per cent quota of reservations given to
the Scheduled Castes into four categories. Group A was to consist
of relli and related castes (twelve in number), mostly scavengers
by vocation, identified as the most disadvantaged, who would
get 1 per cent and be placed in the first of the roster slots allotted
to SCs; group B to consist of the madigas and related castes
(eighteen in number), who would get 7 per cent; group C,
consisting of malas and related castes (twenty-five in number),
would get 6 per cent; and group D, consisting of adi andhras and
related castes (four in number), identified as those who had
benefited the most from reservations, who would get 1 per cent
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and the last of the roster points allotted to SCs. Groups A and B
were identified as having got less than proportionate benefit from
reservations and groups C and D as having got more than
proportionate benefit.

The Mala Mahanadu, predictably, then went to court. On
18 September 1997 a Full Bench of the Andhra Pradesh High
Court delivered a judgement characterised by convoluted logic,
holding the GO #/tra vires of the State government’s powers and
unconstitutional. The only reasonable point made by the court
was that the State government should have consulted the National
Commission for Scheduled Castes and Scheduled Tribes (the SC
and ST Commission) before taking the decision to effect the
categorisation. Article 338 (9) of the Constitution says the
government shall consult the Commission on all major policy
matters concerning SCs and STs. It was argued by the State
government before the Bench that the categorisation was not a
major policy matter, and alternatively that the word ‘shall’ need
not be interpreted as mandatory.

Whatever the technicalities of interpretation, the court laid
down a sound principle in insisting that 338 (9) was a mandatory
provision. But instead of holding the GO unconstitutional on
the ground of non- consultation, it could have upheld it
prospectively subject to consultation within a reasonable time
period, and directed the government to enforce it only thereafter,
if it still wished to: Article 338 makes it clear that the opinion
of the SC and ST Commission on matters pertaining to the
safeguards provided for SCs and STs is not binding on the
government. The latter may differ with the opinion, but it must
explain the reasons therefore to the State Assembly. But the High
Court found a very odd argument to hold that the GO was even

otherwise #/tra vires of the powers of the State government.
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Article 341 makes it clear that the list of SCs, declared by the
President, can be modified only by Parliament. But that is not
what the government sought to do. The list would not be altered
in any way. Only the 15 per cent reservation of seats and jobs
for the castes in the /st would be apportioned among them in a
more equitable manner by setting fixed proportions apart for their
subgroups that are distinguished by disparity in their ability to
avail of reservations when bunched together. The legality of
such subdivision of castes into backward and more backward
for the purpose of equitable subdivision of the reservation quota
has been upheld on more than one occasion by the Supreme
Court, the most recent judgment being that of the nine-judge
Constitution Bench in the Mandal Commission’® case.

The Andhra Pradesh High Court did not go against the
Supreme Court’s view. It was argued, however, that such a
subdivision was permissible only in the case of BCs and not in
that of SCs. The court held that the recognition of certain castes
as SCs by the President was tantamount to identifying them as
the (absolutely) most backward among all the castes; and this
being the defining characteristic of the Scheduled Castes any
further identification of the more backward among them would
amount to cutting down the list declared by the President,
effectively putting the others outside the SC list. A more peculiar
mode of judicial reasoning than this, which led to the conclusion

> InIndra Sawhney vs Union of India, AIR 1993 SC 477, six of the nine judges of the
Supreme Court upheld the provision of reservation to OBCs to the extent of 27 per
cent in Central Government services. They took a realistic view of caste as an institution
of Indian society, its discriminatory character, the need to overcome it, and the role that
special provisions such as reservation can play in that task. The Mandal Commission
bad fixed a quota for members of the BCs in jobs in the public sector to redress the issue
of caste discrimination.
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that the State government had exercised a power that only
Parliament had, would be hard to come by.

As a matter of fact, there is nothing in the Constitution or
administrative practice to support the view that SCs are defined
by degree of social-cum-educational backwardness along a scale
applicable to all castes. The SCs have always been identified by
untouchability, which is an absolute characteristic. It is arguable
that there are some non-SCs such as nomadic communities, plains
tribes and denotified communities which are socially and
educationally more backward than the SCs, but they have been
included in the BC and not the SC list because they are not
outcastes. In Hindu social practice, there is a clear and
unambiguous distinction between savarna (however lowly) and
‘panchama’® and that is the basis on which the SCs have been
identified.

Physical Conflicts

In the whole literature on the administrative and judicial
understanding of caste, it would be hard to come by the thesis
that it is the degree of backwardness (howsoever defined and
howsoever measured) along a scale applicable to all communities
that defines an SC. The discussions in the Constituent Assembly
show ‘Scheduled Castes’ was intended to be another name for
what in those days were called the Depressed Classes, that is,
the outcastes. In any case, untouchability has always been
regarded as the principal defining characteristic of SCs. Being
an outcaste is an absolute disability and not a question of degree

along a universal scale.

O The fifth’ category, considered untouchable and placed below the four varnas (savarnas)

of brabmins, kshatriyas, vaishyas and sudras.

Sub-Classification of SCs - A Democratic Perspective 2 103



Within this absolute category of untouchables, there may
well be relative backwardness, as measured by relevant indices.
The recognition of this reality does not, by any means, put the
relatively more developed outside the list of panchamas. They
continue to be untouchable despite there being more backward
untouchables.

In fact, the only support found by the High Court for its
opinion is the rhetorical description of the SCs as the ‘backward-
most’, the abysmally backward, the lowliest of castes, etc, by
the Supreme Court in certain judgements. Most of these
judgements were rendered by V.R. Krishna Iyer, a judge with his
heart in the right place but notoriously given to rhetorical
expression in the service of judicial sensitivity to the problems
of the disadvantaged.

To say that the backward-most of the castes are designated
as SCs by the President, as Krishna Iyer has said in the
judgements relied upon by the High Court can be taken as
rhetorical acknowledgement of the unparalleled plight of the
Dalits, or, more literally, to mean that untouchability, the
principal defining characteristic of the SCs, makes them the
lowliest, the backward-most, etc. It is a rather strange procedure
of interpretation that performs a semantic reversal and turns
this descriptive or rhetorical expression into a definitive
characteristic and argues that there is some scale of backwardness
on which the castes are placed, that those found in the bottom
slot are declared as SCs, and that any further recognition of
degrees of backwardness within that category amounts to putting
some of the lowliest above the lowest and, therefore, outside
the list of SCs. But perhaps this is what results from our kind of
adjudicative machinery, which expects judges, who decide legal
issues arising from social problems, to be sociologists,
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anthropologists, historians, economists and environmentalists in
addition to being jurists - and all this with the sole help of lawyers
whose principal talent lies in quibbling.

After the GO was struck down by the High Court there
were physical conflicts in the last week of September and the
first week of October 1997 between the two principal Dalit
communities in the Fast and West Godavari districts. The trouble
broke out when mala youth, while celebrating ‘their victory in
the High Court’ made provocative comments or indulged in
provocative modes of expressing their glee, thereby rubbing salt
into the wounds of the vanquished. One madiga youth, Chelluru
Mira Sayabu of Chintalacheruvu in East Godavari district, was
clubbed to death by some mala youths on 6 October and in some
villages of neighbouring West Godavari district there were non-
fatal attacks in reverse. It was basically a case of those who
were numerically preponderant in the particular village taking it
out on the other side in celebration or resentment, as the case
may be.

Mercifully, this phase was short-lived. In much of the State,
except a few of the coastal districts, higher education and
government employment seem so remote to all but a small
minority of youths of any of the fifty-nine Dalit castes that
conflict going beyond mutual resentment was in any case unlikely.
But this is not to say that resentment and some degree of bad
blood have not come to stay as definitive components of the
relation between the relatively well placed and the relatively
disadvantaged of the Dalits, mainly the malas and the madigas.

Indeed, this is one of the unfortunate consequences of
dependence for a solution to the problem on the law and
administrative action unsupported by any effort to work out a
social consensus. However, the blame for this must be ascribed
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not to those who pressed for an immediate administrative
resolution but on those who made no effort to resolve it otherwise
refusing to acknowledge the very existence of a problem.

The State government, which had sought for and obtained
a certificate of appeal from the High Court, filed an appeal in
the Supreme Court. But it evidently realised that one of the
objections taken by the High Court - that the SC and ST
Commission should have been consulted before making the
categorisation - would be upheld by the apex court. It, therefore,
simultaneously sought the opinion of the Commission. The
Commission refused to give its opinion when the matter was sub
Judice before the Supreme Court. The government, therefore,
withdrew the appeal in the Supreme Court on 11 February 1998
and pursued the matter with the Commission. The Commission
asked for more data, and it took the government some time to
collect it.

Meanwhile, the MRPS undertook further agitation to exert
pressure on the government to ‘somehow or the other get the
categorisation approved’. Chandrababu Naidu was called a liar
and a cheat. He was said to have sold out the interests of the
madigas after having taken the support of the MRPS in the mid-
term parliamentary elections of 1998. Krishna Madiga staged a
hunger strike in June 1998, and for the first time openly
encouraged madiga youths to indulge in violence. A madiga
youth, Tellabandla Ravi, immolated himself at Tadipatri, in
Anantapur district.

Since the TDP has been in every non-Congress alliance at
the Centre since Naidu took over its reins, it was said by the
MRPS that the Chief Minister could have got Central government
approval for the categorisation, had he been really sincere. While
it is true that Naidu’s original enthusiasm for the demand of the
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MRPS was opportunistic, it is probable that the MRPS leadership
did not fully appreciate the tangle the State government had got
caught in because of the High Court judgment; nor did it seem
to realise that once the issue got stalled on legal considerations,
whether of a procedural or a substantive nature, any attempt to
hurry it by political pressure or manipulation could only
boomerang. But perhaps any such considerations would have
been regarded as unworthy of militant fighters, for competitive
militancy is a compulsion that people’s movements suffer from.

The end result of these events of June 1998 was that
madiga youths across the State got arrested on charges of violence
and the movement lost some public sympathy for its perceived
unwillingness to comprehend the legal odds the State government
was wrestling with. When the government, under pressure from
Krishna Madiga’s fast, declared that it would do its best to
expedite the process at the SC and ST Commission, the
chairperson of the Commission declared in a huff that he could
not be pressured. The State government even took the avoidable
step of moving the High Court for issuing a direction to the SC
and ST Commission to expedite its report.

Whether or not the Commission had delayed matters
needlessly, the pressure tactics of the MRPS has given the Mala
Mahanadu, at the next round of litigation which is now on,
grounds for alleging lack of effective consultation with the SC
and ST Commission on account of pressure. Perhaps the only
positive outcome of the MRPS pressure was that the State
government sent the data called for by the Commission sooner
than it might otherwise have done.

These events also saw the internal crisis of the MRPS
coming to a head. For some time by then, Krishna Madiga was
being perceived by his colleagues as a vain, autocratic and
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dictatorial person, who never sought their views on anything,
Nor, it was said, did he respect the decisions of the executive
body of the organisation. More disreputable allegations were
made of unnamed deals entered into by Krishna Madiga with
Naidu in return for MRPS support during the Parliament polls
of 1998. Very soon thereafter, the madiga movement split, with
one faction going with Krishna Madiga, another with Krupakar
Madiga and many becoming inactive out of disgust.

More trouble was in store for the movement. The SC and
ST Commission invited opinions on the matter, and after giving
a hearing to all parties, advised the State government against the
categorisation. It is true that Article 338(7) allows a State
government to reject a recommendation of the SC and ST
Commission, provided the reasons for the same are explained to
the Legislative Assembly. But there is no gainsaying that one
more ground is now available with the Mala Mahanadu for
questioning the bona fides of the government in a court of law.
Whether or not such a challenge can succeed in stalling the

measure, it can certainly succeed in delaying matters further.

To minimise the likely damage, the State government this
time round chose the legislative route: it drafted, and sent for
the Governot’s assent an Ordinance instead of an executive order
as in the first round: legislative satisfaction is not on the same
footing as executive satisfaction in the matter of judicial review.
If the Governor had signed it, the matter would no doubt have
again gone to court, for only one of the grounds on which the
previous GO was struck down had been taken care of by the
consultation with the SC and ST Commission. The State
government really had no option but to clear this one reasonable
hurdle and then go through the High Court-Supreme Court
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rigmarole to meet the other hurdle contrived by the Full Bench
judgement.

But Governor C Rangarajan decided to put one more spoke
in the wheel. He referred the Ordinance to the President for his
assent. There is nothing in the law or the Constitution that says
he should have done so, for the opinion expressed by the High
Court on the previous occasion is not law, however weighty it
may be as a judicial opinion. But the banker in the former
governor of the Reserve Bank of India, probably dictated that
caution is the better part of Constitutional valour.

After the Governor’s action, gloom descended on the
already dispirited madiga movement. The madigas were afraid
that the act of the Governor spelt the end of the matter, for
there was no way they could put pressure on the Union
government as they had done very effectively on the State
government. It was also felt that Presidential assent being in effect
the assent of the Central government, would not be easily
forthcoming. It was believed that the fear of likely repercussions
on Scheduled Caste reservations all over the country would
inhibit an early decision, especially in view of the unstable and
perpetually crisis-ridden character of the governments in Delhi.
The MRPS splinters went into hibernation. Krishna Madiga turned
to what one may call mainstream Dalit politics: strike up alliances
with putative political representatives of various BC communities
and form electoral fronts on the assumption that votes
proportionate to the population of the said BC community would
drop into the front’s lap. The novelty he invented was to invite
vaishyas into the front (he even considered brahmins for a while)
on the theory that the reddys and kammas had rendered everybody
else politically backward. That absurd novelty apart, Dalit leaders
apparently never tire of this political make-believe, and most of
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them are content to live off it forever. So too would Krishna
Madiga have been perhaps, but after about a year’s gap, the
President sprang a surprise by giving assent to the proposal of
the State government. As the earlier Ordinance drafted in
September 1998 had in the meantime lapsed anyway, the State
government has made haste to redraft it and promulgate it on 9
December 1999.

But if Parliament alone has the power to legislate
categorisation of SC reservations, as held by the AP High Court
in the earlier judgement, Presidential assent cannot cure the
State’s lack of legislative power, and the Mala Mahanadu’s
ground for challenging the Ordinance survives, however tenuous
the logic. The Mahanadu has gone to court, and the matter is
once again before the High Court. Whatever be the outcome, it
will certainly go to the Supreme Court.” The whole process may
take any amount of time. Given the prevalent state of judicial
understanding of the matter, the madigas will, in all probability,
succeed in the end, but theirs may well be an empty victory by
the time it comes. For reservations are available only in

7 In November 2000, a Full Bench of the Andbra Pradesh High Court headed by
Chief Justice M.S. Liberban, in a majority 4 : 1 judgement, upheld the Andhra
Pradesh Scheduled Castes (Rationalisation of Reservations) Act, passed in April
2000, providing for classification of Scheduled Castes into four categories. The High
conrt Bench dismissed a writ petition filed by leaders of the Mala Mahanadn. However,
in November 2004, the Supreme Court quashed the Andhra Pradesh Act; a five-judge
Constitution Bench beld that the sub-classification of Scheduled Castes was
unconstitutional. The bench, headed by Justice N. Santosh Hegde, ruled that in the
context of members of the Scheduled Castes being the most backward among the
backward classes, it was not permissible for the government to further classify them into
subgroups. For Balagopal's analysis of these developments, see the next essay ‘Justice for
Dalits among Dalits: All the Ghosts Resurface’.

On Angust 1, 2024, in a landmark judgement, a 7 judge Bench of the Supreme Court
in a 6:1 ruling overturned the 2004 judgement and permitted States to create sub-
classification of Scheduled Castes
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government (or government-financed) educational institutions
and government jobs. This field is being shrunk as a matter of
policy. And to the extent that these opportunities do survive
after the few years more that the litigation is bound to take, by
that time the State government would probably have fully
entrenched the currently touted system of not making regular
recruitments but giving jobs on contract. And while the courts
till now have taken a more or less firm stand against regularisation
of persons employed on ad hoc or contractual basis without
following the reservation roster, among other requirements of
eligibility, what the fate of the rule of reservation will be when
all employment is contractual, without guarantee of tenure and
possibility of regularisation, is a big question mark.

Economic and Political Weekly (EPW)
25 March 2000
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Justice for Dalits among Dalits:
All the Ghosts Resurface

Distanced as they are from social realities, judges
sometimes come up with wrong judgements' at disastrously
wrong moments.

A notable feature of Indian society in recent years is that
from out of disadvantaged people who are dealt with by the law
as well as in the idiom of social justice as homogeneous classes
(Dalits, minorities, women, etc), categories asserting their further
discrimination have emerged, seeking society’s attention to their
particular plight. The situation calls for a sensitive response that
will neither deny them further discrimination nor use it as a stick

to beat the parent category with.

The madiga campaign for subdivision of the Scheduled
Caste reservation in Andhra Pradesh is a very prominent such
instance. Asserting that within the Scheduled Castes there is a
local hierarchy of social status, worth, value (and even
touchability), and also that the reservation for SCs is being taken
disproportionately by two of the castes, namely, the adi andhras
and malas, the madigas ran a successful campaign to persuade
the State government to make a fourfold subdivision of the SCs

v E.V. Chinnaiah vs State of AD, where a 5-judge Bench of the Supreme Court held
unanimously that no sub-classification of Scheduled Castes for purpose of reservation
can be permitted as they are a ‘homogenous class’.
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in the State, and to apportion the reservation to the four
subgroups in such a manner that all may in fact get a more
equitable share. Almost nobody other than a section of the
relatively better placed SCs has denied the fact of further
discrimination within the Dalit communities, and all political
parties have supported the campaign.

But, the campaign has foundered on the law as understood
by the courts. The conclusive (for the present) view of a
Constitution Bench of five judges of the Supreme Court is that
it is Constitutionally impermissible to do what the madigas
wanted. Why and how the court said so we shall see below. But
as a general caveat, it must be said that whatever may be the
defects of our Constitution, and there are many, anyone who
knows that document would view with scepticism any assertion
of a disjoint between its prescriptions and any aspiration for
social or political justice and the social or political impediments
in giving effect to Constitutional possibilities. The only exception
to this would be the aspiration for self-determination of unwilling
components of what would be the Indian nation, which is
irrefutably unconstitutional, as the Constitution now stands.

The Andhra Pradesh Order

Persuaded by the vigorous campaign launched by the
madigas, the Government of Andhra Pradesh initially issued an
order, which was struck down by a full bench of the High Court,
principally on the ground that the government had not consulted
the National Commission for Scheduled Castes and Scheduled
Tribes, but also on more doubtful grounds. Later, after completing
that consultation, the government passed an Act (Act 20 of
2000)* to the same effect. As before, this was challenged by
persons of the mala and adi andhra communities, but a five-

2 The Andhra Pradesh Scheduled Castes (Rationalisation of Reservations) Act, 2000
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judge bench of the High Court, by a majority of four to one,
upheld the Act, overruling the other objections the previous
Bench had expressed. Against that, the petitioners appealed to
the Supreme Court, for which leave was granted by the High
Court, and in the apex court they have succeeded. A five-judge
bench of the Supreme Court, in E.1. Chinnaiah vs State of AP,
has unanimously held the Act to be unconstitutional, in a
judgment that is poor in logic and poorer in judicial wisdom.

The Supreme Court says two things: (1) Apportionment
of the reservations made to SCs or STs or to subgroups within
cannot be done by the State Legislatures. Only Parliament has
the competence to do so. (2) But even Parliament does not have
the competence to do so since the Constitution has intended
that the SCs and STs are an indivisible, homogeneous entity.
Maybe in fact they are not, but for all Constitutional purposes
they are.

Both the contentions are demonstrably ill-founded. But
until at least a bench of seven judges of the Supreme Court says
so, or the Constitution is amended to clarify that it has been
saddled with what the makers of the document never intended,
all aspirations for zuter se justice within the Dalit and Adivasi
groups - aspirations which are only now finding voice - will have
to stay mute, constitutionally speaking, In fact, the Supreme Court
has gone to the extent of saying that it is not permissible to even
appoint a commission of enquiry to identify the more backward
among the Scheduled Castes.

Three separate but concurring judgements have been
written by the five-judge bench, none of them more edifying
than the others: N. Santosh Hegde for himself, S.N. Variava and
B.P. Singh; H.K. Sema for himself; and S.B. Sinha for himself. It

is something of a strain to unravel the thread of the reasoning
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adopted by them, not because it is profound, but because lack
of logical clarity and connectedness has become a very common
characteristic of judicial pronouncements even at the highest
level these days, and this judgment is a classic instance.

The Constitutional position concerning the Scheduled
Caste and Scheduled Tribe lists (there is a separate list for each
State) is clear. Article 341 says:

(1) The President may with respect to any State or Union
Territory, and where it is a State, in consultation with the
Governor thereof, by public notification, specify the castes,
races, or tribes, or parts of or groups within castes, races
or tribes, which shall for the purposes of this Constitution
be deemed to be Scheduled Castes in relation to that State
or Union Territory, as the case may be. (2) Parliament
may by law include or exclude from the list of Schednled
Castes specified in a notification issued under clanse (1)
any caste, race or tribe or part of or group within any
caste, race or tribe, but save as aforesaid a notification
issued under the said clanse shall not be varied by any
subsequent notification.

Article 342 is a similar provision for Scheduled Tribes.
Thus, the President initially declares the list of Scheduled Castes
in consultation with the Governors of the respective States, and
any inclusion or exclusion thereafter is done by an Act of
Parliament. Except by an Act of Parliament the SC or ST list
cannot be modified to include or exclude a caste. Every other
authority, including the State and Central governments, is bound
by these lists so declared and amended.

Discretion of Authorities

But subject to acceptance of these lists as they stand, the
giving of reservations or the making of any other special

Sub-Classification of SCs - A Democratic Perspective 88 115



provisions is a wide discretion available to the authorities at all
levels. This discretion contrasts sharply with the very clear
reservation of the power to declare a community to be SC or
ST, to the President initially and Parliament thereafter. The courts
have repeatedly held that it requires no Act of any legislature to
give reservations or special provisions. Every instrumentality
of the State and every local body is free to do so in the course of
the exercise of its administrative authority, within the usual limits
of fairness and reasonableness that apply to all governmental

action.

Why should not this discretion include also the power to
divide the special provisions it makes among the beneficiaries in
such a way that it is more equitably accessed by them? No caste
is added to or deleted from the SC/ST lists thereby. The lists
remain intact. If not every authority, the State executive and
legislature certainly have this power since they have the power
to administer and legislate in connection with education,
employment and social welfare. The Supreme Court says no,
because the Constitutional provision that only Parliament can
add to or delete from the SC/ST lists means much more than
what it says. It means (in the words of Santosh Hegde) that any
action that ‘interferes, disturbs, rearranges, regroups or reclassifies
the various castes in the list” unless it is an Act of Parliament is
barred by the Constitution. How does the court read so much
into the plain language of Article 3417 The Supreme Court is no
Humpty-Dumpty to make words mean what it wants them to
mean. It must obey and follow the meaning of the expressions
themselves. Where the expressions are plain it has no discretion
to add or subtract anything. It is only where the expressions are
obscure or otherwise of doubtful meanings that the court steps

in, not to give them the meaning it wishes to ascribe to them but
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to elicit what the lawmakers may have originally meant. There is
nothing whatsoever obscure or doubtful about Article 341.

It is true that legal theory holds that interpretation of the
Constitution is different from interpretation of ordinary law, and
that the Constitution must be interpreted liberally, broadly, and
in a manner suitable for the changing times and social needs.
This is not the place to go into a discussion of that seemingly
attractive proposition, though one is entitled to be suspicious of
the sudden eruption of respect for changing times in usually
conservative circles ever since the rise of neoliberalism. But
whatever that proposition means, it cannot mean that the
Supreme Court will rewrite the Constitution. Briefly, it may be
said that words used in the Constitution which are in the nature
of concepts or generalities can be and must be given meaning keeping
changed circumstances, hopes and aspirations in view.

The wide meaning sought to be given by the courts to the
abstract noun ‘ife” in Article 21 is an instance. But plain words,
which lay down who can do what and how, cannot be given any
other than literal interpretation, since we do not want that judges
rewrite the Constitution to suit their views and values. One major
criticism of the only Constituent Assembly we ever had is that it
was not elected on universal adult suffrage. We do not want to
have an unelected second one now. In any case, if changing times
is the touchstone for reading Constitutional provisions differently
than what they seem to plainly say, then the most relevant change
in this context is the rising aspirations of the disadvantaged
within the disadvantaged, and not the opposition of the more
advantageously placed among them to the nascent grievance of
those below.

Ambedkar’s Observations

In support of the wide meaning that he has chosen to give
Article 341, Santosh Hegde quotes an observation of Ambedkar’s
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in the Constituent Assembly debates. When a question was raised
as to why the President, who declares the list of SCs and ST,
should not be given the power to add or delete communities
from the list, and why that power should be given to Parliament,
Ambedkar is supposed to have said that it was to ‘eliminate any
kind of political factors having a play in the matter of the
disturbance in the Schedule so published by the President’. That
Ambedkar used the expression ‘disturbance’ in this context is
relied upon to draw the far-fetched inference that any disturbance,
and not merely addition or deletion of a community, is included
in the meaning of ‘include or exclude’ in Article 341(2).
Ambedkar was talking of something else. He evidently
apprehended that the President may act as an instrument of the
patty in power in adding or deleting communities from the SC/
ST list, whereas even if the party in power has a majority in the
Parliament, the very process of lawmaking with its debate and
discussion would act as a check on wala fide politics. It is this
problem that he was addressing and not the issue whether adding
or deleting communities from the lists includes any and every
‘disturbance’. A word used by a speaker can be given meaning in
relation to an issue only if that issue was present in the mind of
the speaker when the word was used. The Supreme Court has,
in recent times, laid down the proposition that it is permissible
to look into the Constituent Assembly debates to understand
the meaning of provisions of the Constitution. That certainly
does not mean that the sense of a word in relation to one context
can be deducted from the use of the word in a different context
in the debates.

The other and more portentous view of the Supreme Court
is that Scheduled Castes is a single class, a homogeneous
expression, and, therefore, no further subgrouping within the SCs
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is permissible. The manner in which the reasoning in support of
this view is elaborated, it would also apply to the STs. And it
would also negate the power conceded to Parliament in the first
limb of the court’s decision to make a classification of the SCs.
It would make the regrouping unconstitutional, whether done
by the State Legislature or by Parliament.

S.B. Sinha’s concurring and lengthy judgement is entirely
devoted to making this point, but one may read it backward and
forward a dozen times and still not find any reason in it. He cites
provisions of the Constitution where the Scheduled Tribes of
what we would today call the Northeast are treated differently
from the Scheduled Tribes of the rest of the country, and adds
that this shows that where the Constitution wanted to make a
sub-classification of the SCs or STs, it has itself done so, and,
therefore, where it has chosen not to do so, such classification is
impermissible. All that it, in fact, proves is that inequality within
the SCs or STs, in general, was not a given for the Constitution-
makers the way the peculiar history of the tribal areas of what
was in those days known as Assam. Nothing more can reasonably
be concluded from this, unless one intends to stultify the
Constitution, which is exactly what is sought to be provided
against when legal theory says that the interpretation of
Constitutional law proceeds on a somewhat different footing than
the interpretation of ordinary law.

It is important that neither S.B. Sinha nor any of the other
judges has expressed doubt about the State government’s stand
that there is inequality within the Scheduled Castes and that the
reservations provided for the Scheduled Castes are being
preponderantly availed of by a few of the fifty-nine communities
listed as SCs in AP. It is better to reproduce this in S.B. Sinha’s

own language:
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It may not be necessary for us to delve deep into the question
as to whether the factual foundation for enacting the said
legislation being based on a report of a Court of Enquiry
constituted under Section 3 of the Commissions of
Enguiry Act, 1952 known as Justice Raju Report’ is
otherwise laudable or not.

A Question of Law

The question then is reduced to a pure question of law:
whether it is permissible to identify subgroups of the SCs, which
have benefited little from reservations and allot their quota
separately to them, leaving the residue as the quota of those
who have benefited disproportionately. No, says the Supreme
Court. Before seeing the reasons, here is a statement of the job
undertaken by the Supreme Court, in the words of the same

judge:

The approach to construe the impugned legislation shonld
not be based on the subjective intention of legislation but
should be given an objective meaning. The meaning is
declared by the courts after application of the relevant
principles so as to construe the Constitutionality of a statute
having regard to the object the Constitution makers sought

to achieve.

3

The Justice Ramachandra Rajn Commission of Inquiry, appointed by the Government
of Andbra Pradesh, examined whether a disproportionately large number of benefits
bad gone to any particular subcaste of the SCs. In its report in May 1997, the
Commiission determined that a disproportionate distribution of reservation benefits were
going in favonr of the malas and adi andbras, and that the madigas and rellis were not
adequately represented either in public appointments or in eduncational institutions in
proportion to their respective populations. It recommended categorising of the Scheduled
Castes into four groupings on a rational basis. This eventually led to the Andbra
Pradesh Scheduled Castes (Rationalisation of Reservations) Act,2000.
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‘Subjective intention of legislation’ It can only mean, if
it means anything at all, the object of the legislation. Or is it the
subjective intention of the Legislature that the judge is referring
to? But how can intention be anything other than subjectiver?
One hears of subjective assessment of a fact, subjective taking
of a decision, subjective exercise of discretionary powers. In
these matters, the antinomy of subjective and objective makes
sense. But there can be no objective intention. And what could
be the ‘objective meaning’ of legislation? What the judge wants
to say perhaps is that whatever the Legislature may have intended
in enacting the law, his job is to look at its power to do so under
the Constitution, in the light of the object the Constitution-
makers sought to achieve by defining SCs and making special
provisions for them.

Alleged Impermissibility

Here are some of the reasons offered by S.B. Sinha for
holding that such power does not exist:

Our Constitution permits application of equality clanse
by grant of additional protection to the disadvantaged
class so as to bring them on equal platform with other
advantaged class of people. Such a class which requires
the benefit of additional protection, thus, cannot be
discriminated inter se, i.ec., between one member of the
said class and another only on a certain presupposition
of some advancement by one group over other although
both satisfy the test of abysmal backwardness as also

inadequate representation in public service.

The word ‘presupposition’ in the above statement is unfair.
It is based on what the same judge has earlier described as the
Justice Raju report. Having declared that it is not necessary to
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spend time on the factual foundation of that report, he cannot
now use the expression ‘presupposition’ for the opinion based
on that report. Moving then to the logic of the alleged
impermissibility, firstly, the znfer se classification is not between
individuals  but between clearly demarcated subgroups. These
are separate castes, have separate names, sometimes separate
traditional occupations, and separate cultural practices. They do
not intermarry, and the higher among them do not normally inter-
dine with the lower. Thus, they are clearly demarcated groups.
As for provision of reservation in employment, it is, after all,
the whole purpose of Article 16(4) to provide reservations for
Backward Classes who are inadequately represented in the civil
services:

Nothing in this Article shall prevent the State from
mafking any provision  for the reservation of appointments
or posts in favour of any Backward Class of citizens
which, in the opinion of the State, is not adequately
represented in the services under the State.

Having identified fifty-nine castes as Scheduled Castes and
having found that they are inadequately represented in the civil
services, reservation has been given to them in government jobs.
But after a while, it is found that some of the fifty-nine castes
continue to be under-represented in the services under the State
because the reservation given in the name of all of them has
been taken to a disproportionate extent by some of them. Cannot
Article 16(4) then be pressed into service? If it is said that it
cannot, then the power given under Article 16(4) is declared to
be curtailed by the supposed bar read by the court into Article
341. Is it permissible to read a plainly worded power in the
Constitution, that too one in the Fundamental Rights chapter,
in such a manner that it is limited by a judicial interpretation -
and a somewhat strained one at that - of another provision of
the Constitution?

K. Balagopal 58 122



As the Constitution itself treats the members of the
Scheduled Castes as a single integrated class of most
backward citizens, it is not competent for the 1egislature
of a State to subdivide them into separate compartments
with a separate percentage of reservation for each resulting
in discouraging merit as well as the endeavour of

individual members to excel - vide fundamental duty under
Article 51-A()).

The latter part of this is a position that tends against
reservation itself. Indeed, as I will argue at the end, this
judgement is, in truth, a view against reservations as such, though
apparently only about the impermissibility of subdividing
Scheduled Caste reservations. That the victorious sections of
the Dalits are unable to see this point is a tragedy by itself. It has
always been the argument of the upper castes in opposing
reservations that it discourages merit and the endeavour to excel.
The courts have for decades resisted this argument with cogent
reasons. Is it permissible to use this argument now to oppose
subdivision of reservations?

As for the Constitution treating members of the Scheduled
Castes as ‘a single integrated class of most backward citizens’,
that is what needs to be demonstrated, not proclaimed. Where
does the Constitution say so? In the judgment written by Santosh
Hegde too, one finds this syllogistic conundrum: SCs are the
backward-most in society. If you say that some of them are more
backward than the others, then that means that the less backward
among them can no longer be among the most backward in
soclety, because there are some who are more backward than
them. Ergo, the Scheduled Castes cannot be divided into the
more and the less backward, since by definition they are all the
backward-most.
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Syllogistic Conundrum

Nowhere does the Constitution say that the Scheduled
Castes are the backward-most in society, which is the proposition
with which this syllogism starts. The Constitution does not
define SCs in social terms at all. SCs are those who find
themselves in the SC list, as declared by the President and
amended from time to time by Parliament. If a social indicator
of what would constitute Scheduled Caste is needed, one can
look into the debates in the Constituent Assembly, as the courts
have frequently been doing to ascertain the meaning assigned to
terms used in the Constitution. Or one can look at administrative
practice in identifying the SCs. It will be found that Scheduled
Castes are none but ‘panchamas’ - the untouchables of Hindu
society. Everybody knows this, but in the reams and reams of
judicial exposition on the matter, the courts have, for some reason,
found it impossible to say so, though V.R. Krishna Iyer, in his
significant judgment in State of Kerala vs N.M. Thomas, 1976,
consistently refers to Scheduled Castes as ‘harzjans’ (the word
‘Dalit’ had not come into vogue then).

That the Scheduled Castes are the backward-most is an
evaluation of their social status, but in fact what defines them is
untouchability. Indeed, in many States there are some
communities listed in the Other Backward Classes (OBC) list,
who may well be socially more backward than the Scheduled
Castes, such as for instance the ‘dommaras’ of Andhra Pradesh,

but are not in the SC list because they are not untouchable.
1976 Judgment

The description of Scheduled Castes as backward-most
(the most backward, the abysmally backward, etc) is owed to
the Supreme Court itself, and in a very different context. Staze of
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Kerala vs N.M. Thomas," is also a Constitution Bench judgement
scripted by seven judges, each of whom wrote his own judgment.
A conscious attempt was made by them, especially V R Krishna
Iyer, to clear much of the confusion that had gathered around
reservations, thanks to the inhibitions that clogged the
conservative minds that have always ruled the courts. In the
course of the attempt, V R Krishna Iyer used many expressions,
inclined as he was to literary largesse, indicating the position
and situation of the Scheduled Castes: ‘lowliest and the lost’,
‘utterly depressed’, ‘stark backwardness’, ‘bottom layer’, ‘most
backward classes’, ‘sunken sections’, are among those
expressions. He carried on the exposition in the case of _Akhi/
Bharatiya Soshit Karamchari Sangh (Rly) vs Union of India, where
he said even more plainly that the Scheduled Castes are ‘not
merely backward but the backward-most’. This rhetorical device,
used as an expository technique to emphasise the justification
for special provisions, seems to have later become definitive of
Scheduled Castes, and has now been used to beat the more
disadvantaged of them with. But the same judge, in S7aze of Kerala
vs N.M. Thomas, regularly used the word “harijan’ to describe the
Scheduled Castes, which could equally have been taken as
definitive of that category, which would have been closer to the
intention of the makers of the Constitution and administrative
practice. And then the syllogism that prohibits subgrouping and
apportionment of the SC quota would no longer operate. It is
found that some untouchables are untouchable for other
untouchables, then why should they not be classified separately
within the list of untouchables, what would be unreasonable
about it?

+_AIR 1976 SC 490.
5(1981) 1 5SC 246.
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The alternative contention that the Scheduled Castes
constitute a ‘homogeneous class’, a ‘single integrated class’, a
‘single class by themselves’, and, therefore, cannot be grouped
is even less tenable. Here are some of the elements of juridical
wisdom found in the judgement:

It is a well-settled principle in law that reservation to a
Backward Class is not a Constitutional mandate. It is
the prerogative of the State concerned if it so desires,
with an object of providing opportunity of advancement
in the society to certain Backward Classes, which includes
the Scheduled Castes, to reserve certain seats in educational
institutions under Article 15(4) and in public services
under the State under Article 16(4). That part of its
Constitutional obligation, as stated above, has already
been fulfilled by the State. Having done so, it is not open
to the State to sub-classify a class already recognised by
the Constitution and allot a portion of the already reserved
quota among the State-created sub-classes within the list
of Scheduled Castes |Santosh Hegde).

The giving of reservation is said to be not a Constitutional
mandate but a discretionary prerogative of the State. But once
it is exercised in relation to a class recognised by the Constitution,
the prerogative is lost, the discretion is gone, insofar as it concerns
subdividing the allotted reservation among groups within the
class. But why? The Constitution recognises the class, vz, the
Scheduled Castes, in the sense that it is conscious that there are
certain very specially placed peoples in our society who need to
be endowed with special rights, shown special concern by the
administration, etc. The list of those peoples is left to be declared
by the President and amended from time to time by Parliament.
The measures to be taken for their advancement or protection is
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the prerogative of the State. It is the discretion of the State to
adopt such special measures as it would like, to realise the
intention of the Constitution-makers in the matter. Where does
the Constitution warrant putting a full stop to this prerogative
after the State has made provision for the class as a whole, so
long as the State does not add or delete castes from the list?
Where is the State barred from looking at who is taking what is
given for the class as a whole, and doing something reasonable
to set that right?

The whole basis of reservation is to provide additional
protection to the members of the Scheduled Castes and
Scheduled Tribes as a class of persons who have been
suffering since a considerable length of time due to social
and educational backwardness. The protection and
reservation is afforded to a homogeneous group. .. By the
impugned legislation, the State has sought to regroup the
homogeneons group specified in the Presidential
notification for the purpose of reservation and
appointments. 1t would amonnt to discrinination in reverse
and would attract the wrath of Article 14 of the
Constitution. It is a trite law that justice must be equitable.
Justice to one group at the cost of injustice to other group is
another way of perpetuating injustice (H.K. Sema).

Argument Against Equity

It is trite indeed that justice must be equitable. But the
rider that qustice to one group at the cost of injustice to another
group is another way of perpetuating injustice’, without any
reference to the unequal position of the two groups, which fact
is nowhere disbelieved by the judge, is not an argument for but
against equity. And it is an argument against reservations as such,
and not just their categorisation, for ustice to some at the cost
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of injustice to the others’ has ever been the rallying cry of anti-
reservationists. And if one is to talk of discrimination in reverse,
it is the court’s injunction against classifying the lesser among
the Dalits separately for the purpose of allotting their quota to
them that deserves the appellation. For have the same courts
not held again and again that not making a classification when it
cries out to be made amounts to treating unequals as equals,
which would truly ‘earn the wrath of Article 14? It is strange
that the judge thinks it is the making of such a classification -
whose factual basis, I must reiterate yet once more, is not in
dispute - which attracts such wrath.

The power of the State 1.egislature to decide as regards
grant of benefit of reservation in jobs or in educational
institutions to the Backward Classes is not in dispute. 1t
is furthermore not in dispute that if such a decision is
made, the State can also lay down a Legislative policy as
regards extent of reservation to be made for different
members of the Backward Classes including Scheduled
Castes. But it cannot take away the said benefit on the
premise that one or the other group amongst the members
of the Scheduled Castes has adpanced and, thus, is not
entitled to the entire benefit of reservation (S.B. Sinha).

The first two sentences in the above are unexceptionable.
Indeed, that would suffice to uphold the law passed by the Andhra
Pradesh Legislature. What is difficult to even make sense of is
the last sentence. That should occasion no surprise since we
have already seen more than one example of the judge’s free-
flowing use of the language of the court. To answer it as best as
one can, it must be pointed out that the benefit of reservation is
not taken away from anyone by the subgrouping effected by the
law. The law does not identify a creamy layer among the SCs to
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be divested of the right of reservation. Butif one group amongst
the Scheduled Castes has advanced so much that it is taking ‘the
entire benefit of the reservation’ (or much of it), then that
situation can certainly be remedied? How can any one group be
‘entitled to the entire benefit of reservation’ given to a whole
class? That too as a matter of right? Why cannot that opportunity
be taken away?

But S.B. Sinha has another objection. He says that the
provision of reservations is subject to Article 335 of the
Constitution, which says that the claims of Scheduled Castes
and Scheduled Tribes to posts in the services must be taken into
consideration consistently with the maintenance of efficiency
of the administration. He adds that ‘[this would] lead to the
conclusion that the same cannot be done to favour less [it should
be more| weak sections, i.e., some castes out of the homogeneous
class of Scheduled Castes.” Once again, this is a view - the third
one that I have listed - that hits at reservations as such, and not
just their subdivision. The courts have never accepted Article
335 as a complete bar to reservations, but S.B. Sinha finds it
sufficient reason to bar the giving of a separate quota to the
more backward among the Scheduled Castes.

‘Homogeneous’ Class?

We may finally look at what the Constitution itself says in
definition of the Scheduled Castes, and how ‘homogeneous’ the
class is in the view of the Constitution. Article 341 has been
cited above. It speaks of ‘castes, races, tribes or parts of or groups
within castes, races and tribes’, which the President, in
consultation with each State Governor notifies, and which shall
thereupon for the purpose of the Constitution be deemed to be
Scheduled Castes. Castes, races, tribes or parts of or groups
within castes, races and tribes is certainly not a very homogeneous
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thing? The only thing that makes it homogeneous is that all of
them are untouchables. What would be surprising if some of the
castes, races, tribes or parts or groups thereof are in a position
to take the full benefit of what is given collectively to all of
them? And if that happens, why should it be assumed that the
Constitution, which has revealed the awareness that
untouchability has diverse social origins, prohibits subdivision
of the reservation so that all may get some benefit.

In answer, apart from the pronouncements of homogeneity
that abound in the three separate and concurring judgements, a
precedent is offered by Santosh Hegde, by misreading Murtaza
Fazal Ali and misquoting V.R. Krishna Iyer both from Staze of
Kerala vs N.M. Thomas. That judgment was the first time a broad
view, befitting the better aspect of the Constitution, was taken
by the majority of a Constitution Bench in the matter of
reservations. The judges found themselves answering the
objection that since Article 16(2) prohibits discrimination on
grounds only of religion, race, caste, sex, descent, place of birth
or residence, the ‘Backward Class’ of persons to whom
reservations in government services can be given by virtue of

Article 16(4) cannot be a caste or castes, it can only be a class.

Today it is commonplace that if a caste, say the caste of
toddy-tappers, is identified as a Backward Class for the purpose
of Article 16(4), then it does not amount to giving reservations
to a caste. It only means that toddy-tappers have been found to
be a Backward Class by virtue of some rational criteria of
backwardness, and are given reservations as such. A caste, after
all, is a class in the common sense meaning that it is a clearly
defined group that is, for all practical purposes, well demarcated
from the rest of society. If it is found to be backward according

to some objective and rational criteria, then it can be the recipient
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of reservations or other special provisions, without facing the
objection that there is discrimination in favour of a caste. It
took time for the courts to arrive at this formulation, which
accounts for the tortured language employed by the courts in

the process.
VR. Krishna Iyer says in State of Keralavs N.M. Thomas:

A bare reading [of Articles 341 and 342 of the
Constitution] brings out the quintessential concept that
they [Scheduled Castes and Scheduled Tribes] are no castes
in the Hindu fold but an amalgam of castes, races, groups,
tribes, commmunities thereof found on investigation to be
the lowliest and in need of massive State aid and notified
as such by the President. To confuse this backward-most
social composition with castes is to commit a Constitutional
error, misled by a compendions appellation. So that, to
protect Harijans is not to prejudice any caste but to promote
cttizen solidarity. Article 16(2) is out of the way and to
extend protective discrimination to this mixed bag of
tribes, castes, races, groups, communities and non-castes
outside the fourfold Hindu division is not to compromise
with the acceleration of castelessness enshrined in the sub-
Article. The discerning sense of the Indian Corpus Juries
has generally regarded Schednled Castes and Scheduled
Tribes, not as caste but as a large backward group

deserving of societal compassion.

Santosh Hegde quotes these lines, correcting the word ‘they’
in line 2 above as ‘there’ for no reason at all except that it suits

his view, and says:

According to Justice Krishna lyer, though there are no
castes, races, groups, tribes, communities, or parts thereof
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in Hinduism, the President on investigation having found
some of the communities within the amalgam as being
lowliest and in need of massive State aid included them
in one class called the Scheduled Castes. The sequitur
thereof is that Scheduled Castes are one class for the
purposes of the Constitution.

It is absurd to claim that V.R. Krishna Iyer or anybody for
that matter could have held that there are no castes, tribes,
groups, etc, within Hinduism. It merely serves the purpose of
drawing the conclusion that from out of the ‘amalgam’ (of what?)
called Hinduism, the President has picked out the lowliest who
are in need of massive State assistance and made out of them
the class called Scheduled Castes, which is, therefore, an
undifferentiated, indivisible class. Judicial reasoning could have

sunk no lower.

Murtaza Fazal Ali from the same judgement is quoted by
Santosh Hegde as having said:

Thus in view of these provisions the members of the
Scheduled Castes and the Scheduled Tribes have been
given a special status  in the Constitution and they
constitute a class by themselves.’

From this, it is again concluded that the communities
included in the Presidential list form a class by themselves and
any ‘division of these persons for any consideration’ would
amount to tinkering with the Presidential list. It is intriguing the
way the judge draws the conclusion of indivisibility from the
mere fact that a group of persons constitute a class in themselves.
No such conclusion automatically follows. Logical pathologies
apart, to be a class, a group merely needs to be well defined and
clearly demarcated from others. Whether it is thereafter
legitimately further classifiable into subgroups does not follow
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one way or the other from this circumstance. A reading of
Murtaza Fazal Ali’s judgement cited above shows that he was,
in fact, only answering the objection stemming from Article 16(2),
that making special provisions for the SCs amounts to giving
preferential treatment in the name of caste. No conclusion
follows from this regarding further classifiability.

But at the end, S.B. Sinha thinks it is the rellis and adi
andhras who are among the disadvantaged SCs as against the
malas and madigas. The government’s case in fact is that the
rellis and madigas have been inadequately served by reservation
whereas the malas and adi andhras have benefited
disproportionately from it. Anyway, acknowledging that this
problem is real, S.B. Sinha says that a quota within reservation is
not the solution. Instead, give them ‘scholarships, hostel facilities,
special coaching, etc’, he says. This is the fourth time that we
find a line of reasoning in the judgment that is against reservations
as such and not merely a quota within reservations. It has always
been the argument of upper caste anti-reservationists that the
government may provide the Backward Classes with scholarships,
hostel facilities, free books, etc, but please do not cut into our
monopoly in colleges and offices.

Against Reservations

At the end, what we have is a judgement purportedly
against subdivision of the Scheduled Caste reservation quota,
but which is, in fact, replete with arguments against reservations
as such. A little more than a decade ago, in the Mandal Commission
case (Indira Sawhney vs Union of India),® nine judges of the
Supreme Court went into the whole gamut of the reservations
question and answered all the issues, affirming some earlier

¢ AIR 1993 SC477.
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judgements, overruling some, and laying down the law in quite a
satisfactory manner. It was hoped that most of the ghosts that
have haunted the provision of reservations/special provisions
for the oppressed castes of Hindu society had been laid to rest.
Apparently not. But then, what more do you expect when a
section of the Dalits themselves go to court against those below
them, and employ all the arguments the brahmins invented against
reservations and special provisions for the deprived castes as
such? Did they not ask for it? Did they not lay it open to the
court to once again happily walk over what in law would be
called ‘covered ground’

Everyone in Andhra Pradesh recalls the glee with which
casteist society welcomed the arguments used by the malas
against the demand raised by the madigas. There is in general in
human affairs nothing more calculated to please than the
appropriation of your arguments by your own opponent in the
innocent assumption that he is protecting the right obtained
against you from an encroacher. And like society, like judges, for
the tortuous reluctance with which the courts came to accept
that India is a caste society and something should be done about
it if we are ever to be a real democracy is evident from the history

of judicial pronouncements on reservations.

To the judges, one is tempted to read what a predecessor
of theirs said two decades ago. In K.C. VVasanth Kumarvs State of
Mysore,” O. Chinnappa Reddy said something about how the
Constitution of India, at least in its more positive aspect, may be
read:

We must also remember that we are expounding a

Constitution born . . . of an anti-imperialist struggle,

7 AIR 1985 SC 1495.
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influenced by Constitutional instruments, events and
revolutions elsewhere, in search of a better world, and
wedded to the idea of justice, economic, social and political to
all. Such a Constitution must be given a generous
interpretation so as to give all its citigens the full measure

of the justice promzised by it.

This probably sounds terribly like twentieth-century
discourse, but it was twentieth-century aspirations that shaped
the Republic of India, and there is no cogent reason for declaring
that Republic dead.

Economic and Political Weekly (EPW)
16 July 2005
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Sub-classification Addresses
Disability Within Disability

Kindly receive the following observations and suggestions
in connection with the enquiry undertaken by the Hon’ble
Commission:

The Madiga Reservation Porata Samiti (Madiga
Reservation Struggle Committee) is the organisation that has
been at the forefront of the fight for the due share of the madiga
and other Scheduled Caste communities which have never been
able to avail their share of reservations in employment and
education. There are 59 SC communities in the State, of which
only a few have availed disproportionately the benefits given to
the SCs as a whole. Though this may have happened inadvertently
due to historical and social factors, the fact remains that only a
few communities out of the 59 have benefited substantially from
the special Constitutional provisions intended for the Scheduled
Castes as a whole. One of the social factors is that there is social
distance similar to untouchability within the Scheduled Castes,
where the ‘higher’ SCs treat the ‘lower” SCs the same way the
non-SCs treat all the SCs.

It is the MRPS that raised the issue, built a State-wide
movement for resolving it, and made it a major policy issue in
the State of Andhra Pradesh. It is in response to our sustained
efforts that the Government made a law apportioning the
Scheduled Caste reservation in the State among four subgroups,
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classified according to the extent of development attained by
the various SC communities in the State. Madigas and related
communities and rellis have been identified as those who have
benefited least, and the malas and related communities and the
adi andhras have been identified as those who have benefited
the most.

We wish to submit that these facts are no longer in dispute
and need not be gone into once again. The Justice Ramachandra
Raju Commission of Enquiry appointed by the then Government
of A.P gave a detailed report substantiating the gap between the
Scheduled Caste communities. That report was sought to be
questioned in the High Court by the persons of the mala and
related communities who challenged the classification made by
the State government. The High Court rejected the challenge.
They challenged the judgement in the Supreme Court but argued
only the legal question of the power of the State government to
undertake such a classification. The Supreme Court clearly said
that the correctness or otherwise of the Ramachandra Raju
Commission is not being gone into in its judgement. As such the
report of that Commission is final and the issue covered by it
cannot be reopened.

The only issues that are open for advice to be given by the
Hon’ble Commission are:

(1) whether, in the face of the ascertained inequality, remedial
measures must be taken by way of dividing the reservations and
other special provisions between the identified sub-groups, and
(2) what is the legal obstacle to it. Insofar as the first issue is
concerned, the very logic by which reservations are provided
would dictate that if there is perceived systematic inequality
within a reserved category, the most appropriate remedy is to
apportion the benefit given to the category as a whole. It has
long been recognised that the only effective way to overcome
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educational and employment disabilities arising from caste
disability is to mandatorily reserve a certain proportion for the
disadvantaged community. It is this recognition that has led to
Art 16(4) of the Constitution and to similar provisions being
made in the field of education under Art 15(4). If scholarships,
free provision of books, extra coaching etc would have sufficed
to overcome the disability, the Constitution-makers and the law-
makers would not have thought of reservations at all. The same
logic therefore applies to overcoming disability within disability.

In relation to (2), the only obstacle is the judgement of the
Supreme Court in E.V. Chinnaiah vs State wherein it was held
not only that the State Government does not have such power
but that such apportionment is Constitutionally impermissible.
The only remedy then is to amend the Constitution suitably. We
request you to recommend an amendment on the following
proviso to Article 341:

Provided that if the State or Central Government is of
the opinion that any special provision made under Art
154) or 16(4) or any other provision of this Constitution
or any law must be apportioned between sub-groups within
the list so declared and amended from time to time for the
equitable availment of the same, it shall be competent for
the Government to do so.

We would not have presumed to dictate the exact language
of the proviso to the Hon’ble Commission, but our concern that
needless complications may not further prevent equitable
measures from being undertaken prompts us to do so.

Thanking you

HRF submission before the
Hon’ble Usha Mebra Commission of Enquiry
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Annexure 1

Excerpts of the August 1, 2024
Judgment of the 7 Judge Supreme Court
Constitution Bench that held the
Sub-Classification of
SC Reservations Permissible

in the case of

The State of Punjab & Ors Versus
Davinder Singh & Ors.
Civil Appeal No. 2317 of 2011



CJI Dr Dhananjaya Y Chandrachud &

Justice Manoj Misra

E. Conclusion

205. In view of the discussion above, the following are our

conclusions:

a.

Article 14 of the Constitution permits sub-classification
of a class which is not similarly situated for the purpose
of the law. The Court while testing the validity of sub-
classification must determine if the class is a
homogenous integrated class for fulfilling the objective
of the sub-classification. If the class is not integrated
for the purpose, the class can be further classified upon
the fulfillment of the two-prong intelligible differentia
standard;

In Indra Sawhney (supra), this Court did not limit the
application of subclassification only to the Other
Backward Class. This Court upheld the application of
the principle to beneficiary classes under Articles 15(4)
and 16(4);

Article 341(1) does not create a deeming fiction. The
phrase “deemed” is used in the provision to mean that
the castes or groups notified by the President shall be
“regarded as” the Scheduled Castes. Even if itis accepted
that the deeming fiction is used for the creation of a
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constitutional identity, the only logical consequence that
flows from it is that castes included in the list will receive
the benefits that the Constitution provides to the
Scheduled Castes. The operation of the provision does
not create an integrated homogenous class;

Sub-classification within the Scheduled Castes does not
violate Article 341(2) because the castes are not per se
included in or excluded from the List. Subclassification
would violate the provision only when either preference
or exclusive benefit is provided to certain castes or groups
of the Scheduled Castes over all the seats reserved for
the class;

Historical and empirical evidence demonstrates that the
Scheduled Castes are a socially heterogenous class. Thus,
the State in exercise of the power under Articles 15(4)
and 16(4) can further classify the Scheduled Castes if
(a) there is a rational principle for differentiation; and
(b) the rational principle has a nexus with the purpose of
sub-classification; and

The holding in Chinnaiah (supra) that sub-classification
of the Scheduled Castes is impermissible is overruled.
The scope of sub-classification of the Scheduled Castes
is summarized below:

i. The objective of any form of affirmative action
including subclassification is to provide
substantive equality of opportunity for the
backward classes. The State can sub-classify,
inter alia, based on inadequate representation of
certain castes. However, the State must establish
that the inadequacy of representation of a

caste/group is because of its backwardness;

Sub-Classification of SCs - A Democratic Perspective 2 141



New Delhi;

ii. The State must collect data on the inadequacy

of representation in the “services of the State”
because it is used as an indicator of
backwardness; and

iii. Article 335 of the Constitution is not a limitation

on the exercise of power under Articles 16(1)
and 16(4). Rather, it is a restatement of the
necessity of considering the claims of the
Scheduled Castes and the Scheduled Tribes in
public services. Efficiency of administration
must be viewed in a manner which promotes
inclusion and equality as required by Article
16(1).

[Manoj Misra]

August 01, 2024
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Justice B.R Gawai

VII. Conclusion
296. 1, therefore, hold:

iv.

that E.1. Chinnaiah, which held that sub-classification
amongst the Scheduled Castes for the purpose of giving
more beneficial treatment to a group in the larger group
of the Scheduled Castes is not permissible, does not lay

down a good law;

that sub-classification amongst the Scheduled Castes for

giving more beneficial treatment is permissible in law;

that for doing so, the State will have to justify that the
group for which more beneficial treatment is provided is
inadequately represented as compared to the other castes

in the said List;

that while doing so, the State will have to justify the
same on the basis of empirical data that a sub-class in
whose favour such more beneficial treatment is provided

is not adequately represented;

that, however, while providing for sub-classification, the
State would not be entitled to reserve 100% seats
available for Scheduled Castes in favour of a sub-class

to the exclusion of other castes in the List;
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vi. that such a sub-classification would be permissible only
if there is a reservation for a sub-class as well as the

larger class;

vii. that the finding of M. Nagaraj, Jarnail Singh and Davinder
Singh to the effect that creamy layer principle is also
applicable to Scheduled Castes and Scheduled Ttribes lays
down the correct position of law;

viii. that the criteria for exclusion of the creamy layer from
the Scheduled Castes and Scheduled Tribes for the
purpose of affirmative action could be different from
the criteria as applicable to the Other Backward Classes.

............................ J.
[BR. GAVAT]

New Delhi;
August 01, 2024
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Justice Vikram Nath

1. I am generally in agreement with the reasons and
conclusions arrived at in the opinions of Hon’ble the
Chief Justice and Brother Justice Gavai in particular that
the holding in E.V.Chinnaiah, that sub-classification
within Scheduled Castes was impermissible, does not
lay down good law and stands over-ruled. Further, any
exercise involving sub-classification by the State must
be supported by empirical data.

2. I am also in agreement with the opinion of Brother
Justice Gavai that ‘creamy layer’ principle is also applicable
to Scheduled Castes and Scheduled Ttribes, and that the
criteria for exclusion of creamy layer for the purpose of
affirmative action could be different from the criteria as
applicable to the Other Backward Classes.

...................... J.
(VIKRAM NATH)

New Delhi;
August 01, 2024

Sub-Classification of SCs - A Democratic Perspective 2 145



Justice Bela M. Trivedi

79. The upshot of the above discussion may be summarised as

under: -

)

(i)

(i)

When the law was settled by the Constitution Bench in
E.V. Chinnaiah after considering all the previous
judgments including Indra Sawhney and after investing
substantial judicial time and resources, the same should
not have been doubted and referred to the larger bench
by the Three-Judge Bench in Davinder Singh, and that
too without assigning any reason much less cogent reason
for their disagreement disregarding the well settled

doctrines of Precedents and Stare decisis.

While giving a broad and generous construction to the
Constitutional provisions, the rule of “plain meaning”,
or “literal” interpretation, which is the “primary rule”

has to be kept in mind.

The Presidential List specifying “Scheduled Castes” under
Article 341 assumes finality on the publication of the
notification, and the castes, races or tribes, or groups
within castes, races or tribes specified in the notification
are deemed to be the “Scheduled Castes” in relation to
that State or Union Territory as the case may be, for the
purposes of the Constitution and as such assume special
status of “Scheduled Castes”.
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(iv)

™)

(vi)

(vii)

It is only the Parliament by law which can include in or
exclude from the list of the “Scheduled Castes” specified
in the notification notified under Clause (1), any caste,
race or tribe or part of or group within any caste, race or
tribe. Such notification notified under Clause (1) cannot
be varied even by the President by issuing any subsequent
notification.

It is by virtue of the notification of the President under
Article 341 that the “Scheduled Castes” come into being,
Though the members of Scheduled Castes are drawn from
different castes, races or tribes, they attain special status
of “Scheduled Castes” by virtue of Presidential
Notification. The etymological and evolutionary history
and the background of the nomenclature “Scheduled
Castes”, coupled with the Presidential orders published
under Article 341 of the Constitution, make the
“Scheduled Castes”, a homogenous class, which cannot
be tinkered with by the States.

The States have no legislative competence to enact the
law for providing reservation or giving preferential
treatment to a particular caste/castes by dividing/sub-
dividing/sub-classifying or regrouping the castes, races
or tribes enumerated as the “Scheduled Castes” in the
notification under Article 341.

Under the guise of providing reservation or under the
pretext of taking affirmative action for the weaker of
the weakest sections of the society, the State cannot vary
the Presidential List, nor can tinker with Article 341 of
the Constitution.

(viii) The Nine-Judge Bench in Indra Sawhney and the Five-

Judge Bench in Jarnail Singhhad not dealt with the issue
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(ix)

(*)

of subclassification of the “Scheduled Castes™ in the
context of Article 341, much less had dealt with the
State’s powers to sub-classify or sub-divide or regroup
the castes specified as “Scheduled Castes” under Article
341 of the Constitution, and therefore, it could not be
held that the law laid down in E.V. Chinnaiah was not
in consonance with Indra Sawhney or Jarnail Singh.

The power conferred upon the Supreme Court under
Article 142 cannot be used to supplant the substantive
law applicable to the case under consideration. Even
with the width of its amplitude, Article 142 cannot be
used to build a new edifice where none existed earlier,
by ignoring express statutory provisions dealing with the
subject, and thereby to achieve something indirectly
which cannot be achieved directly. The action of the
State, though well intentioned and affirmative in nature,
if violates the specific provision of the Constitution,
cannot be validated by the Supreme Court in exercise of
its jurisdiction under Article 142.

The affirmative action and legal frameworks, though both
do aim at more equitable society, they must navigate
complex legal principles to ensure fairness and
constitutionality.

80. In that view of the matter, I am of the opinion that the law
laid down by the Five-Judge Bench in E.V. Chinnaiah is the
correct law and deserves to be confirmed.

............................... J.
[BELA M. TRIVEDI]

New Delhi;
August 01, 2024

K. Balagopal 58 148



Justice Pankaj Mithal

Conclusion

717.

78.

79.

Our predecessors, not only the Judges but also the former
Prime Minister have appeared to be against providing
reservation to any class or caste of persons on purely
caste basis and wanted to take the country forward on
merit basis. Despite the views so expressed, the
Constitutional amendments envisaged to promote the
depressed and the backward classes of persons to bring
them to the level of the privileged class enjoying the
status of an urban elite. Thus, the reservation policy was
rightly applied and since its implementation faced
difficulties as some in the backward classes have marched
ahead, it has become imperative to uplift the backward
of the backwards, for which purpose sub-classification
has become the order of the day.

I'had the privilege of going through the erudite judgments
of the Chief Justice and my esteemed brother Justice
Gavai.

The Chief Justice in his opinion has dwelled upon the
legal aspects to answer the core issue whether sub-
classification of the scheduled castes is constitutionally
permissible for the purposes of reservation. He has
clearly opined that this Court in Indra Sawhney (Supra)
never intended to limit the application of sub-
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80.

81.

classification to the other backward classes only. If any
class is not integrated it can be further classified and such
sub-classification of a class would not be violative of
Article 14 of the Constitution, so long persons in a class
are not similarly situated. There is no violation of Article
341(2) of the Constitution in sub-classification within
the scheduled caste as by such sub-classification no caste
is being included or excluded from the list of scheduled
castes.

His Lordship Justice Gavai in his opinion quoted an
example where a member of a backward class becomes
an IAS or an IPS or any other officer of the All India
Service and improves upon his status in the society but
even then his children get full benefits of reservation.
No doubt, “one swallow does not make a summer’ meaning
thereby that if few members of a particular caste/class
advances in the society the entire caste or class would
not cease to be backward. Nonetheless if any member
of designated backward class acquires a higher status
and attains equality with the forward class, it is difficult
to comprehend how his children would be treated as
depressed, downtrodden or backward in any manner be
it socially, economically or educationally. Therefore, the
caste to which this person belongs may not be excluded
as a whole from the benefit of reservation but certainly
the family which has obtained the benefit once shall not
be allowed to take advantage of reservation in the next
generation. The reservation to such families has to be
confined to one generation only.

It has rightly been stated by my brother Justice Gavai in
his opinion that Justice Krishna Iyer in N. M. Thomas
(supra) has repeatedly observed that State is entitled to
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82.

83.

84.

take steps for weeding out socially, economically and
educationally advanced sections of scheduled castes and
scheduled tribes from the ambit of reservation.

It has rightly been observed that a child studying in St.
Stephen’s College or any good urban college cannot be
equated with a child studying in a rural school/college
and that he cannot be grouped into a same bracket.

In these circumstances my brother Justice Gavai has
rightly concluded that the State must evolve a policy of
identifying the creamy layer even from the scheduled
castes and scheduled tribes so as to exclude them from
the benefit of reservation.

Agreeing with the scholarly separate opinions authored
by the Chief Justice and Brother Gavai, J., I summarise
my views as under:

(i) The policy of reservation as enshrined under the
Constitution and by its various amendments
requires a fresh re-look and evolvement of other
methods for helping and uplifting the depressed
class or the downtrodden or the persons
belonging to SC/ST/OBC communities. So long
no new method is evolved or adopted, the system
of reservation as prevailing may continue to
occupy the field with power to permit
subclassification of a class particularly scheduled
caste as I would not be suggesting dismantling
of an existing building without erecting a new
one in its place which may prove to be more

useful;

(i) In the Constitutional regime, there is no caste
system and the country has moved into a
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casteless society except for the deeming provision
under the Constitution for the limited purposes
of affording reservation to the depressed class
of persons, downtrodden or belonging to SC/ST/
OBC. Therefore, any facility or privilege for the
promotion of the above categories of persons
has to be on a totally different criteria other than
the caste may be on economic or financial factors,
status of living, vocation and the facilities
available to each one of them based upon their
place of living (urban or rural);

(iii) The reservation, if any, has to be limited only
for the first generation or one generation and if
any generation in the family has taken advantage
of the reservation and have achieved higher
status, the benefit of reservation would not be
logically available to the second generation; and

(iv) It is reiterated that periodical exercise has to be
undertaken to exclude the class of person who
after taking advantage of reservation has come
to march, shoulder to shoulder with the general

category.

85. The reference is accordingly answered and it is held that
subclassification of scheduled castes is permissible in
law for the purposes of reservation.

...................................... J.
(PANKAJ MITHAL)

New Delhi;
August 01, 2024
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Justice Satish Chandra Sharma

1. I have had the privilege of reading the lucid and detailed
opinion(s) authored by Hon’ble Dr. Justice
D.Y.Chandrachud, Chief Justice of India and Hon’ble
Mzr. Justice B.R. Gavai, respectively. I am fully in
agreement with both opinions to the extent that the
validity of sub-classification within Scheduled Castes has
been held to be constitutionally permissible. Moreover,
I 'am fully in agreement with the opinion(s) to the extent
that any exercise involving sub-classification by the State,
must be supported by empirical data that ought to
underscore the more ‘disadvantaged’ status of the sub-
group to which such preferential treatment is sought to
be provided vis-a-vis the Constitutional Class as a whole.

2. However, on the question of applicability of the ‘creamy
layer principle’ to Scheduled Castes and Scheduled Tribes,
I find myself in agreement with the view expressed by
Justice Gavai i.e., for the full realisation of substantive
equality znter se the Scheduled Castes and Scheduled
Tribes, the identification of the ‘creamy layer’ qua
Scheduled Castes and Scheduled Tribes ought to become
a constitutional imperative for the State.

................................................ ].
[ SATISH CHANDRA SHARMA]

New Delhi
August 01, 2024.
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Annexure 2

Sub-Classification of Scheduled Castes

A Brief Timeline

1. The Madiga Reservation Porata Samithi (MRPS) was
formed on June 7, 1994, in Eedumudi village,
Naguluppalapadu Mandal, Prakasam District, Andhra
Pradesh, by 13 madiga youth under the leadership of
Manda Krishna Madiga.

2. The first MRPS meeting was held on May 31, 1995, in
Ongole, with former minister Mrs. T.N. Sadalakshmi
as the chief guest, attracting around 70,000 people.

3. Following the first meeting, several regional meetings were
held, including a gathering of 40,000 madigas in
Visakhapatnam on September 28, 1995; 35,000 in
Nellore on October 25, 1995; in Vijayawada
(November 25, 1995) and Kurnool (January 8, 1996)
for pushing the demand for SC categorization.

4. The first state-level rally, known as Chalo Hyderabad,
took place on March 2, 1996, at Nizam College Grounds,
Hyderabad, where 5,00,000 madigas gathered.

5. The Madigala Atmagourava Pradarsana (March 25,
1996) saw 80,000 madigas rally at Nizam College in
Hyderabad, with Chief Minister Nara Chandra Babu
Naidu promising to categorize SC reservations to address
the inequalities.
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10.

11.

12.

13.

During Chalo Assembly (September 2, 1996), over
2,00,000 madigas marched despite heavy rain. CM
Chandrababu Naidu promised to form a commission
within 45 days to study SC categorization.

On September 10, 1996, the Andhra Pradesh
government appointed a one-man commission, led by
Justice P. Ramachandra Raju, to examine SC
reservation disparities.

. The Madiga Maha Padayatra, led by Manda Krishna

Madiga, spanned 1,052 km from April 14 to June 6,
1997, from CM Chandrababu Naidu’s village in Chittor
district to Hyderabad, aiming to garner public support
for categorization.

On May 28, 1997, the Ramachandra Raju
Commission submitted its report, supporting the
Madigas’ concerns regarding unequal access to benefits.

On June 6, 1997, the final day of the Maha Padayatra,
thousands of Madigas gathered in Hyderabad demanding
the division of the 15% SC reservation into four
categories.

That same day, the AP government accepted the
Ramachandra Raju report and issued an ordinance sub-
categorizing 59 Scheduled Castes into four groups (A,
B, C, & D), each with its own reservation quota in State
services and educational institutions.

Mala Mahanadu challenged the ordinance in the
Andhra Pradesh High Court.

On September 18,1997, the Andhra Pradesh High Court
struck down the ordinance as unconstitutional, stating
that the National Commission for Scheduled Castes
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14.

15.

16.

17.

18.

19.

20.

and Scheduled Tribes should have been consulted
under Article 338(9) of the Constitution.

The AP government consulted the National SC/ST
Commission, which on August 25, 1998, refused to
give an opinion as the matter was s#b judice in the Supreme
Court. The government withdrew its Supreme Court
appeal on February 11, 1998, to continue pursuing the
matter with the commission.

On October 1, 1998, the AP government approved a
new ordinance on SC categorization, which was
forwarded to the President of India for approval.

The President approved the ordinance on November
30, 1999.

On December 9, 1999, the Governor of Andhra
Pradesh issued Ordinance No. 9 of 1999, which faced
legal challenges, with petitioners arguing that it violated

constitutional provisions, including Articles 15(4), 16(4),
341(1), and 338(7).

In May 2000, the ordinance was replaced by the Andhra
Pradesh Scheduled Castes (Rationalization of
Reservations) Act, 2000, which mirrored the ordinance
and was upheld by the Andhra Pradesh High Court
in November 2000.

However, the Supreme Court struck down the Act as
unconstitutional in E.V. Chinnaiah vs State of Andhra
Pradesh on November 5, 2004, ruling it beyond the

State’s legislative competence.

The Chaitanya Yatra (November 16 — December 13,
2004), beginning at Y.S. Rajasekhar Reddy’s
birthplace in Kadapa District concluded with a
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21.

22.

23.

24.

25.

26.

resolution passed by the AP Assembly in support of SC
categorization, which was sent to the Government of
India.

The Madigala Dharma Yuddha Maha Padayatra
(April 18 — June 11, 2005), a 1,600 km march from
Bangalore to Hyderabad, garnered support from
neighboring states also with lakhs of madigas attending
the final rally.

The Madigala Tirugubatu Maha Padayatra (April 5
— May 14, 2006), from Amalapuram to Hyderabad,
culminated in a protest, followed by government promises

and the formation of a Central Commission on
September 7, 2006.

The Viswarupa Maha Sabha on April 17, 2007, in
Vijayawada drew 1.5 million madigas, urging the Central
Government to expedite the appointment of a chairman
for the SC categorization commission.

Manda Krishna Madiga initiated a Fast Unto Death
on May 17, 2007, to pressurise the Central Government.
The fast ended after widespread protests and his
worsening health which led to the appointment of Justice

Usha Mehra as commission chairperson on May 21,
2007.

The Jaitra Yatra (June 11 — July 25, 2007), a 1,950 km
bicycle yatra across Andhra Pradesh, ended with a
protest and subsequent discussions with the government.

On April 25, 2008, Manda Krishna Madiga and other
leaders went on a Fast Unto Death, demanding the
submission of the Usha Mehra Commission’s report.
The fast ended on May 1, 2008, when the report was
submitted.

Sub-Classification of SCs - A Democratic Perspective ¥ 157



27.

28.

29.

30

31.

32.

33.

The Usha Mehra Commission supported SC
categorization and recommended a constitutional

amendment to allow sub-classification of castes under
Article 341.

On December 14, 2008, Krishna Madiga started
another Fast Unto Death, demanding a bill on SC
categorization in Parliament. The fast ended after 8 days

following police intervention and Krishna Madiga’s arrest.

The Viswarupa Maha Sabha on February 16, 2009,
in Rajahmundry drew lakhs of Madigas to accelerate the
introduction of a categorization bill in Parliament.

. On February 4, 2009, MRPS activists and members

of the Madiga Students Federation besieged the
Assembly, demanding action on SC categorization, which
ended with a government promise.

On March 2, 2009, four MRPS leaders were injured in
a protest at Gandhi Bhavan, with three of them dying
later. The incident, blamed on government negligence,
drew widespread condemnation.

The Yuddabheri rally on December 4, 2010, in
Hyderabad, saw lakhs of madigas demanding a
constitutional amendment for SC categorization.
Krishna Madiga later went on another fast, which ended
after assurances from CM Kiran Kumar Reddy.

In 1975, the Punjab government issued a notification
dividing its 25% SC reservation quota into two
categories: giving Balmiki and Mazhabi Sikh
communities 50 persent received preference within the
SC reservation. But it was struck down in 2006 citing
Chinnaiah judgement. In the same year Punjab
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34.

35.

30.

37.

38.

39.

40.

Legislature enacted the Punjab Scheduled Castes and
Backward Classes (Reservation in Services) Act with
the same provisions. This was also struck down by
Punjab and Haryana High Court.

On March 29, 2010, the Punjab and Haryana High
Court declared the reservation under Section 4(5)
unconstitutional, citing the Chinnaiah judgment.

The Punjab government appealed to the Supreme
Court, arguing that Chinnaiah judgment does not apply
and is inconsistent with the Indra Sawhney judgment.
On August 20, 2014, a three-judge bench referred
Chinnaiah judgment for reconsideration by a larger
bench.

The State of Punjab sought to overturn the Chinnaiah
judgment, and in 2014, the case was referred to a five-
judge Constitution Bench.

On August 27, 2020, the Supreme Court upheld the
practice of sub-classification while referring the
constitutional question to a seven-judge bench.

In 1994, Haryana issued a notification creating two SC
categories (Blocks A and B). The High Court quashed
this in 2006, citing Chinnaiah judgment.

In 2009, the Tamil Nadu government passed the Tamil
Nadu Arunthathiyars (Special Reservation) Act,
reserving 16% of SC seats for Arunthathiyars, but it
also faced legal challenges under Chinnaiah judgment.

On August 1, 2024, a seven judge Constitutional
Bench of the Supreme Court overruled the E.V.
Chinnaiah judgment, validating sub-classification
within SC communities.

Sub-Classification of SCs - A Democratic Perspective 2 159






Sub-Classification of SCs - A Democratic Perspective

(Telugu & English Essays)

K. Balagopal

/—,.-—&v/

éééém g BPDo Ky ©JEE SSEH0H S Wb
OTOFIDNIO HEE DO I, ©IEE S
O30 SIPO THHD. W0 BTFoFICHLIO Eree
TRDHD. ©JEE SBFLOT® SrKwo wBdBo. wh Bdwo
S0 ered, 88 Dogre  ereld S s,
(BerdoEmrthootd s, SR 08 Srgo DHB? S
TE EHH  Tgehor wyd  oéhard) §°68%
BBB0SES°? BEE © 08 J)Bcsore ?o{gé@oi)
258 Gey) BIBDoT® SRS EST? Sk @dSrHoRd
ﬁ)goé:éoééaﬁé_ss SIS PIVNVI) 263c5§ soéege‘é .%"Cﬁ?gzéaaﬁ)e‘éao&.
HBorE @0 JHIPIEy PoFH  FEDoD BB
K)@ﬁ@wgsal’@a 608008,

8. 2eefdaJee

IR, B BATEY SPEBes D0y NS ©oFo @ Vs
ShoeHen, BSonsen FNEVelat ot J00HoS® %
B0 Jd SrEnEiared, Ho EMeISH Bty $088m
O dr@o ©Kod B wofarS AT IFD. .2
éééée@ 2OABS & do 08 Hbod wwo ZErB
T HIKBY FJHoSKOEI dEgQ) POFFS HB HB
B, BT WD (HTGES.

oL %Q kb Tate)
0o 398 HHOW

oz SSome

o&® safepaedd - e0s

PeRgyQece '



	Reservastions title (2).pdf
	Page 1

	Reservastions title (2).pdf
	Page 1


